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Presidential Documents

Title 3—

The President

Proclamation 5883 of October 19, 1988

Drug-Free America Week, 1988

By the President of the United States of America

A Proclamation

The very concept of Drug-Free America Week, 1988, reminds us of how far we
have advanced in our thinking and actions in the fight to stop illegal drugs.
Most people now understand that illegal drug use brings illness, disability,
and death. The illegal drug user costs our Nation billions of dollars in lost
productivity each year, while undermining our economy and threatening our
national security. Drugs ruin lives and destroy families and prey on our young
people. Americans everywhere recognize the real and present danger of illegal
drug use.

Most people also understand that illegal drug use is preventable—if we have
the will and the moral courage to stand and be counted. Drug-Free America
Week is an opportunity to do just that.

During Drug-Free America Week, we will continue to spread the messages
that there is no safe use of illegal drugs; that illegal drug use is simply
unacceptable anywhere in America; and that we will pursue the fight against
illegal drugs, in our homes and schools and in our communities and factories.
We will seek and take every opportunity to oppose the presence and use of
illegal drugs. We will hold drug dealers and users responsible and account-
able for the plague of illegal drugs.

Each American has a right to live in a drug-free family, to dwell in a drug-free

~ community, to learn in a drug-free school, to earn a living in a drug-free

workplace, and to travel on drug-free roads, waterways, railways, and air-
ways. Concerned parents, youth, community groups, businesses, churches, and
educators are accepting the challenge to stop drugs and build a better future
for our children and for our Nation.

We should be pleased with the progress we have made together as Ameri-
cans—in strong law enforcement against drug criminals, in international
cooperation to reduce drug production and smuggling, in research to learn
more about drugs and what works in treatment, and in education and preven-
tion. Each of these important gains is a battle won in the war against drugs.
We have started a crusade for a Drug-Free America. We must maintain
awareness of the drug threat and continue the fight until illegal drugs are only
a bad memory.

Many individuals, civic groups, businesses, and government at all levels are
demonstrating leadership, creativity, and determination in the fight for a drug-
free America. For example, the National Federation of Parents for Drug-Free
Youth is observing the week of October 24 through October 30, 1988, as
National “Red Ribbon Week,” asking all Americans to join in wearing a red
ribbon to symbolize a personal commitment to a healthful, drug-free life.

To encourage all Americans to join together to stop illegal drugs, the Congress,
by Senate Joint Resolution 329, has designated the week of October 24 through
October 30, 1988, as “Drug Free America Week.”

NOW, THEREFORE, I, RONALD REAGAN, President of the Umted States of
America, by the authority vested in me by the Constitution and laws of the
United States, do hereby proclaim the week of October 24 through October 30,
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1988, as Drug-Free America Week, and I call upon the people of the United

States to observe this week with appropriate programs, ceremonies, and
activities. 4

IN WITNESS WHEREQF, I have hereunto set my hand this nineteenth day of
October, in the year of our Lord nineteen hundred and eighty-eight, and of the
Independence of the United States of America the two hundred and thirteenth.
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Proclamation 5884 of October 19, 1988

United Nations Day, 1988

By the President of the United States of America

A Proclamation

In 1945, the United Nations was founded to provide a framework for interna-
tional cooperation. The U.N. Charter expressed the ideal that all member
states would work together to maintain international peace and security,
foster respect for human rights, and promote economic and social progress.
Three years later, the U.N. adopted the Universal Charter of Human Rights;
and it is most fitting that on United Nations Day, 1988, we should commemo-
rate the 40th anniversary of that document, whose preamble reminds us so
eloquently that “recognition of the inherent dignity and of the equal and
inalienable rights of all members of the human family is the foundation of
freedom, justice, \and peace in the world.”

As we examine the international situation today, we find a world with greater
prospects for freedom, justice, and peace than even a year ago. Share in the
credit surely goes to the United Nations for its work as a facilitator in
resolving regional conflicts.

We can all be grateful for the progress being made on U.N. reform. A more
efficient and streamlined organization can better focus on the real problems

. that shatter the peace and cause human suffering in too many regions. We can
be grateful as well for the service and sacrifices of the members of the U.N.
Peacekeeping Forces, and we join in saluting them on their new and well-
deserved honor, the Nobel Peace Prize. '

Tribute is also in order to the life-saving mission of the World Health
Organization (WHO), which celebrates its 40th anniversary this year. In the
past 4 decades, the WHO has led the fight to eradicate smallpox, fostered
vital work toward a vaccine against malaria, and worked to reduce the -
tragedy of preventable childhood deaths through universal immunization, oral
rehydration therapy, and other activities. The WHO is now battling the
Human Immunodeficiency Virus (HIV) around the globe. In these ways, the
WHO exemplifies the finest traditions of United Nations specialized agencies.
Despite differences in language, training, cultural background, and politics,
people from many nations are cooperating to bring the blessings of health and
safety to everyone—proof of the difference the U.N. can make for all.

The many other technical and specialized agencies of the United Nations
achieve much as well. The International Labor Organization, the U.N. Industri-
al Development Organization, the International Civil Aviation Organization,
the International Atomic Energy Agency, and the Food and Agriculture Orga-
nization are some of the agencies that seek to serve humanity's needs.

These accomplishments remind us on United Nations Day and throughout the
year to reflect with appreciation on the purpose and promise of the ideals
upon which the U.N. was founded.

'NOW, THEREFORE, I, RONALD REAGAN, President of the United States of
America, by virtue of the authority vested in me by the Constitution and laws
of the United States, do hereby proclaim Monday, October 24, 1988, as United
Nations Day. I urge all Americans to acquaint themselves with the activities
and accomplishments of the United Nations. I have appointed Stanley C. Pace
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to serve as United States National Chairman for the 1988 United Nations Day,
and I welcome the role of the United Nations Association of the United States
of America in working with him to celebrate this special day.

IN WITNESS WHEREOF, I have hereunto set my hand this nin'eteenth day of
October, in the year of our Lord nineteen hundred and eighty-eight, aqd of the
Independence of the United States of America the two hundred and thirteenth.
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— —

DEPARTMENT OF AGRICULTURE
Commodity Credit Corporation
7 CFR Part 1479

Forage Assistance Program

AGENCY: Commodity Credit Corporation,
USDA.

ACTION: Interim rule.

SUMMARY: This interim rule sets forth
the terms and conditions for the conduct
of the emergency Forage Assistance
Program ("FAP") provided for in section
103 of the Disaster Assistance Act of
1988 (Pub. L. 100-387). The Commodity
Credit Corporation (CCC) is authorized
to provide for cost-share assistance in
an amount not to exceed 50 percent of
the cost of reseeding incurred by owners
and operators of established pasture
damaged in 1988 by drought or a related
condition resulting from the 1988
drought. Assistance may be provided for
only the reseeding of nonannual crops
planted for pasture purposes. Not more
than $50,000,000 of CCC funds may be
expended to carry out FAP. These
regulations set forth standards for
determining losses, effective cost-share
rates, payment limitations and other
program provisions.

DATES: The effective date of this interim
rule is October 20, 1988. Comments must
be received by November 21, 1988, to be
assured of consideration.

ADDRESS: Comments should be
forwarded to James R. McMullen,
Director, Conservation and
Environmental Protection Division,
ASCS, P.O. Box 2415, Washington, DC
20013. :

FOR FURTHER INFORMATION CONTACT:
James R. McMullen, Director,
Conservation and Environmental
Protection Division, ASCS, P.O. Box
2415, Washington, DC 20013; telephone:
202-447-6221.

SUPPLEMENTAL INFORMATION: This
interim rule has been reviewed for
compliance with Executive Order 12291
and Departmental Regulation 15121
and has been classified as “‘nonmajor”.
It has been determined that these
program provisions will not resalt in: (1)
An annual effect on the economy of $100
million or more, (2) a major increase in
costs or prices for consumers, individual
industries, Federal, State, or local
governments, or geographic regions, or
(3) significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability of
United States-based enterprises to
compete with foreign-based enterprises
in domestic or export markets.

The title and number of the Federal
Assistance Program to which this rule
applies are: Title—Forage Assistance
Program; Number—10.FAP; as found in
the catalog of Federal Domestic
Assistance.

It has been determined that the
Regulatory Flexibility Act is not
applicable to this rule since the
Commodity Credit Corporation (CCC]} is
not required by 5 U.S.C. 553 or any other
provision of law to publish a notice of
proposed rule-making with respect to
the subject matter of this rule.

It has been determined by an
environmental evaluation that this
action will have no significant adverse
impact on the quality of the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
needed. Copies of the environmental
evaluation are available upon written
request.

This program/activity is not subject to
the provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials. See Notice related to 7 CFR
Part 3015, Subpart V, published at 48 FR
29115 (June 24, 1983).

The regulations implement the Forage
Assistance Program (FAP) provided for
in section 103 of the Disaster Assistance
Act of 1988 (Pub. L. 100-387) (“the 1988
Act”). That section provides that the

Secretary of Agriculture shall implement‘

an emergency forage program for
established pasture damaged by the
drought or related condition in 1988,
under which the Secretary shall enter
into cost-share agreements with owners
or operators of such damaged land to
provide for reseeding of nonannual

forage crops on such land to facilitate
late fall 1988 and early spring 1989
grazing and haying. Assistance may be
provided to such owners and operators
only when: (1) The forage crop will not
regenerate naturally; (2) reseeding is the
most cost-effective method to
reestablish the forage crop; and (3)
reseeding is not undertaken simply to
improve the forage crop damaged by the
drought.

Under the FAP, payment may only be
made to cover half the reseeding costs,
including the costs of seed, fertilizer,
and other related costs incurred in
reseeding pasture to a nonannual forage
crop. FAP payments will be made under
agreements entered into between the
CCC and eligible owners or eligible
operators of the land to be reseeded.
FAP payments will be made only for
eligible costs for reseeding which are
undertaken in compliance with the FAP
agreement. The total FAP payments that
a person, as determined in accordance
with 7 CFR Part 795, may receive may
not exceed $3,500.

Not more than $50,000,000 of CCC
funds may be expended for FAP. Within
that limit, CCC may prorate the funds
among eligible persons to ensure the
equitable award of funds.

The FAP regulations are implemented
as an interim rule without prior
comment in order that FAP assistance
may be made timely to eligible owners
or operators of pastureland.

List of Subjects in 7 CFR Part 1479

Administrative practices and
procedures, Agreements, Forage,
Reseeding established pasture, Cost-
share assistance, and Drought damage.

Interim Rule

Accordinglﬁ. Subchapter B, Chapter
X1V of Title 7 of the Code of Federal
Regulations is amended by adding the

- following new Part 1479—

PART 1479—FORAGE ASSISTANCE
PROGRAM

Sec.

1479.1
1479.2
1479.3
1479.4
1479.5
1479.6
1479.7
1479.8
1479.9

General statement.
Administration.

Definitions.

Funding.

Eligible established pasture.
Eligible costs.

Eligible person.

Application for FAP Agreement.
FAP Agreement,.



41310

Federal Register / Vol. 53, No. 204 / Friday, October 21, 1988 / Rules and Regulations

Sec.

1479.10 Obligations of person entering into
FAP Agreement.

1479.11 Payment limitation.

-1479.12 Liens and claims of creditors;
setoffs.

1479.13 Appeals.

1479.14 Misrepresentation and scheme or
device.

1479.15 Estates, trusts, and minors.

1479.16 Death, incompetency, or
disappearance.

1479.17 Other regulations. ‘

1479.18 Paperwork Reduction Act assigned
numbers.

Authority: Secs. 4 and 5 of the Commodity
Credit Corporation Charter Act, as amended,
62 Stat. 1070, as amended, 1072 (15 U.S.C.
714b and 714c); sec. 103 of the Disaster
Assistance Act of 1988, 102 Stat. 932 (7 U.S.C.
1471d note).

§ 1479.1 General statement.

The regulations in this part set forth
the terms and conditions of the Forage
Assistance Program (FAP) authorized by
section 103 of the Disaster Agsistance
Act of 1988. Within specified limits, CCC
is authorized to pay eligible persons 50
percent of the cost of reseeding
established pasture damaged in 1988 due
to 1988 drought or related conditions.

§ 1479.2 Administration.

(a) This part shall be administered by
CCC under the general direction and
supervision of the Executive Vice
President, CCC. The program shall be
carried out in the field by State and
County Agricultural Stabilization and
Conservation (ASC) committees (State
and county committees).

(b) State and county committees, and
representatives and employees thereof,
do not have the authority to modify or
waive any of the provisions of the
regulations in this part, as amended or
supplemented.

(c) The State committee shall take any
action required by this part which has
not been taken by the county committee.
The State committee shall also:

(1) Correct, or require a county
committee to correct, any action taken
by such county committee which is not
in accordance with this part; or

(2) Require a county committee to
withhold taking any action which is not
in accordance with this part.

(d) No delegation herein to a State or
county committee shall preclude the
Executive Vice President, CCC, or a
designee, from determining any question
arising under the program or from
reversing or modifying any
determination made by a State or
county committee.

§ 1479.3 Definitions.

(a) In determining the meaning of the
provisions of this part, unless the

context indicates otherwise, words
importing the singular include and apply
to several persons and things, words
importing the plural include the singular,
words importing the masculine gender
include the feminine, and words used in
the present tense include the future as
well as the present. .

{b) The following terms contained in
this part shall have the following
meanings:

“Approving Official’ means a
representative of CCC who is authorized
by the Executive Vice President, CCC, to
approve an application for assistance
made in accordance with this part.

“ASCS" means the Agricultural
Stabilization and Conservation Service.

“CCC"’ means the Commodity Credit
Corporation.

“County” means a county or similar
geographic area as determined by CCC.

“DASCO" means Deputy
Administrator or Acting Deputy
Administrator, State and County
Operations, ASCS, U.S. Department of
Agriculture.

“Established pasture” means land in
permanent vegetative cover used
exclusively for grazing by livestock.

“Executive Vice President” means the
Executive Vice President of the
Commodity Credit Corporation.

“FAP Agreement” means the cost-
share agreement entered into by an
eligible person and CCC pursuant to the
provisions of this part.

“Forage crop” means a nonannual
crop which is used for livestock for
grazing.

“Local ASCS Office” means with
respect to:

(1) Individual pastures on a farm
which has been assigned as ASCS farm
serial number, the county ASCS office
which serves such farm; or

(2) All other pastures, the county
ASCS office which serves the county in
which the pasture is located.

“Operator”" means a person who is in
general control of the farming operations
on the farm as determined by CCC.

“Secretary” means the Secretary of
Agriculture.

“State" means any State of the United
States, the Commonwealth of Puerto
Rico, the Virgin Islands, or Guam.

“State committee”, “State office”,
“county committee”, or “county office”
means the respective ASC committee or
ASCS office.

(c) In the regulations in this part and
in all instructions, terms, and documents
in connection therewith, all other words
and phrases specifically relating to
ASCS operations shall, unless the
context of the subject matter otherwise
requires, have the meanings assigned to
them in the regulations governing

reconstitution of farms, allotments, and
bases in 7 CFR Part 719.

§1479.4 Funding.

No more than $50 million of CCC
funds may be expended for the program
FAP assistance for which persons are
otherwise eligible under this part may
be adjusted, prorated, or reduced as the
Executive Vice President deems
appropriate to facilitate the equitable
proration of funds for this purpose.

§1479.5 Eligible established pasture.

FAP cost-share assistance shall be
available only for reseeding eligible
established pasture. Such pasture shall
be only established pasture which has
been damaged in 1988 due to the 1988
drought or related 1988 conditions.

§1479.6 Eligible costs.

(a) FAP payments shall only be made
with respect to 50 percent of costs
incurred by an eligible person only for
the cost of replanting a forage crop on
the eligible established pasture. Such
costs shall include only the cost of the
seeds, planting, seedbed preparation,
and nutrients needed to ensure
successful plant survival, and labor as
based on standard labor rates as
determined by the county committee
used to physically plant such seeds.
Eligible costs specifically exclude items
such as fencing, pesticides, irrigation,
irrigation equipment, measures to
protect seedings from wildlife, and
general land and pasture improvements.

(b) Eligible costs shall not include
costs incurred for replanting a forage
crop differing significantly from the
forage crop constituting the qualifying
loss, except as determined by CCC. If
such substitution is approved, eligible
costs shall, unless approved in written
instructions issued by DASCO, be the
lessor of:

(1) The actual costs incurred for the
substituted forage crop; or

{2) The estimated costs which would
have been incurred for the original
forage crop.

(c) Eligible costs shall include costs
which have been incurred for which the
eligible owner has presented adequate
documentation, including evidence such
costs were incurred and paid. Costs
which have been incurred but not yet
paid by the eligible owner are not
eligible costs.

(d) The amount of payments which
shall be made by CCC, subject to the
availability of funds, shall not exceed 50
percent of the eligible costs as
determined by CCC.

(e)(1) Notwithstanding the provisions
of paragraph (b) of this section, an
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application for payment shall not be
approved by the county committee
without the written approval of the State
committee if such payment would
exceed $100.00 per acre for the reseeded
acres constituting the qualifying loss.

(2) The State committee may not,
without the written approval of DASCO
approve an application for payment if
such payment would exceed $150.00 per
acre.

{f) FAP assistance may only be
provided to eligible persons when:

(i) The forage crop will not regenerate
naturally;

(2) Reseeding in the most cost-
effective method to reestablish such
crop; and

(3) Reseeding is not undertaken
simply to improve the forage crop
damaged by the drought.

(g) FAP cost-share assistance shall be
available only if the request by an
eligible person for assistance under this
part is filed by May 15, 1989.

(h) All activities for which FAP
assistance is requested shall be
completed by the date specified in the
FAP agreement.

§1479.7 Eligible person.

(a) A person shall be eligible for FAP
asgistance only if the person is an owner
or operator of eligible established
pasture.

(b) A person is an eligible person for
FAP assistance only to the extent of
eligible costs incurred by such person. A
person shall be considered an eligible
person only for a FAP payment up to the
net costs incurred by that person
exclusive of any payment or
reimbursement to that person or that
person’s account for such costs;
provided further that if the applicant is
the operator of the property such
operator shall not be deemed to have
incurred costs for reseeding to the
extent that such operator has been, or is,
reimbursed or paid by the owner of the
land, directly or indirectly, for such
costs.

(c) An eligible person may be an
individual, partnership, corporation,
association, estate, trust, or other
business enterprise or legal entity,
including:

(1) Any Indian tribe under the Indian
Self-Determination and Education
Assistance Act;

(2) Any Indian organization or entity
chartered under the Indian
Reorganization Act;

{3) Any tribal organization under the
Indian Self-Determination and
Education Assistance Act; and,

(4) Any economic enterprise under the
Indian Financing Act of 1974 that meets
the requirements of this part. Federal,

State and local governments and
agencies and political subdivisions
thereof are specifically excluded.

§1479.8 Application for FAP Agreement.

(a) Application for FAP agreement
shall be filed by the eligible owner or
operator on a form approved by CCC
with the local ASCS office.

(b){(1) The county committee or
designee shall review each application.
The county committee and, if designated
by the county committee, the county
executive director, is authorized to
approve or disapprove all applications
provided the applicant is not a county
committee member or an ASCS
employee.

(2) The State committee, or a
designee, is authorized to approve or
disapprove applications of the county
committee members and all ASCS
employees except an application which
may be submitted by the State
Executive Director.

(3) DASCO, or a designee shall
approve or disapprove applications of
State committee members and the State
Executive Director.

{4) All applications forwarded to a
higher authority for consideration shall
be accompanied by committee
recommendations. No application shall
be approved unless the applicant meets
all eligibility requirements. Information
furnished by the applicant and any other
information, including knowledge of the
county and State committee members
concerning the applicant’s normal
operations, shall be taken into
consideration in making
recommendations and approvals. If -
information furnished by the applicant is
incomplete or ambiguous and sufficient
information is not otherwise available
with respect to the applicant’s farming
operations in order to make a
determination as to the applicant’s
eligibility, the application shall not be
approved until sufficient additional
information is provided by the
applicant.

(5) An applicant shall be notified in
writing of the action taken by the
approving official with respect to the
application.

§ 1479.9 FAP Agreement.

The FAP agreement shall set forth the
reseeding requirements, incuding the
period for which the reseeded forage
crop must be maintained, seeding rates,
eligible seed, fertilizer, and the amount
of the eligible established pasture to be
reseeded. The requirements for
reseeding in the FAP agreement shall be
in accord with county FAP reseeding
standards developed by the county
committee.

§ 1479.10 Obligations of person entering
into FAP Agreement.

(a) A person entering into a FAP
agreement must:

(1) Submit all documentation
requested by the approving official
which is necessary to make all
determinations specified in this part;

(2) Comply with all terms and
conditions of such agreement and of this
part;

(3) Execute all required documents;
and

(4) Comply with all applicable
noxious weed laws.

(b) In the event of a determination by
CCC that a person was erroneously
determined to be eligible or has become
ineligible for all or part of a payment
made under this part for any reason,
including a failure to comply with the
terms and conditions of this part, such
person shall refund any payment paid
under this part together with interest.
Such interest shall be charged at the
rate determined for late payment
charges under 7 CFR Part 1403 and
computed from the date of disbursement
by CCC of the payment to be refunded
to the date of the refund.

§ 1479.11 Payment limitation.

No person, as determined under Part
795 of this title, shall receive more than
$3,500 of payments under this part.

§ 1479.12 Liens and claims of creditors;
setoffs.

Any payment or portion thereof due
any person under this part shall be
allowed without regard to questions of
title under State law, and without regard
to any claim or lien in favor of any
person except agencies of the U.S.
Government. The regulations governing
set-offs and withholdings found at Part
13 of this title shall be applicable to this
part.

8§ 1479.13 Appeals.

Any person who is dissatisfied with a
determination made with respect to this
part may make a request for
reconsideration or appeal of such
determination in accordance with the
appeal regulations set forth at Part 780
of this chapter.

§ 1479.14 Misrepresentation and Scheme
or Device.

A person who is determined by the
State committee or the county
committee to have:

(a) Adopted any scheme or other
device which tends to defeat the
purpose of this program;

(b) Made any fraudulent
representation; or
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(c) Misrepresented any fact affecting a
program determination shall be
ineligible to receive assistance under
this program.

§ 1478.15 Estates, trusts, and minors.

(a) Program documents executed by
persons legally authorized to represent
estates or trusts will be accepted only if
such person furnishes evidence of their
authority to execute such documents.

(b) A minor who is an eligible person
shall be eligible for assistance under this
subpart only if such person meets one of
the following requirements:

(1) The right of majority has been
conferred on the minor by court
proceedings or by statute;

(2) A guardian has been appointed to
manage the minor’s property and the
applicable program documents are
executed by the guardian; or

(3) A bond is furnished under which
the surety guarantees any loss incurred
for which the minor would be liable had
the minor been an adult.

§ 1478.16 Death, incompetency, or
disappearance.

In the case of death, incompetency or
disappearance, of any owner who is
eligible to receive assistance in ’
accordance with this part, such person
or persons specified in Part 707 of this
title may receive such assistance.

§ 1479.17 Other regulations.

The following regulations shall also
apply to this part unless otherwise
specified in those regulations:

{a) Part 12, Highly Erodible Land and
Wetland Conservation;

(b) Part 790, Incomplete Performance
Based Upon Action or Advice of an
Authorized Representative of the
Secretary; :

(c) Part 791, Authority to Make
Payments When There Has Been a
Failure To Comply With the Program;

(d) Part 796, Denial of Program
Eligibility for Controlled Substance
Violations;-

(e) Part 1403, Interest on Delinquent
Debt; and

{f) All other parts of the Code of
Federal Regulations which are
applicable to 7 CFR Part 1479.

§ 1479.18 Paperwork Reduction Act
assigned numbers. :

The information collection
requirements of this part shall be
submitted to the Office of Management
and Budget (OMB) for purposes of the
Paperwork Reduction Act and it is
anticipated that an OMB Number will be
assigned. .

Signed at Washington, DC, on October 17,
1988.

Milton Hertz,

Executive Vice President, Commodity Credit
Corporation.

[FR Doc. 88-24430 Filed 10-20-88; 8:45 am]
BILLING CODE 3410-05-M '

_ Animal and Plant Health Inspection

Service

9 CFR Part 78
[Docket No. 88-151}

Brucellosis in Cattle; State and Area
Classifications

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Affirmation of interim rule.

SUMMARY: We are affirming without
change an interim rule that amended the
brucellosis regulations concerning the
interstate movement of cattle by
changing the classification of Virginia
from a split status of Class Free/Class A
to all Class Free. We have determined

that Virginia now meets the standards

for Class Free status. This action
relieves certain restrictions on the
interstate movement of cattle from
Virginia.

EFFECTIVE DATE: November 21, 1988.
FOR FURTHER INFORMATION CONTACT:
Dr. Jan Huber, Senior Staff Veterinarian,
Domestic Programs Support Staff, VS,
APHIS, USDA, Room 812, Federal
Building, 6505 Belcrest road, Hyattsville,
MD 20782, 301-436-5965.
SUPPLEMENTARY INFORMATION:

Background

In an interim rule effective July 20,
1988, and published in the Federal
Register on July 25, 1988 (53 FR 27844~
278486, Docket Number 88-119) we
amended the brucellosis regulations
contained in 9 CFR Part 78 by removing
an area of Virginia (Clarke County) from
the list of Class A states in § 78.41(b)
and adding it to the list of Class Free
states in § 78.41(a). This action changed
the status of Virginia from Class Free
and Class A to all Class Free, and
relieved certain restrictions on moving

. cattle interstate from Virginia.

Comments on the interim rule were
required to be postmarked or received
on or before September 23, 1988. We
received no comments. The facts
presented in the interim rule still
provide a basis for this rule.

Executive Order 12291 and Regulatory
Flexibility Act.

We are issuing this rule in
conformance with Executive Order

12291, and we have determined that it is
not a “major rule.” Based on information
compiled by the Department, we have
determined that this rule will have an
effect on the economy of less than $100
million; will not cause a major increase
in costs or prices for consumers,
individual industries, federal, state, or
local government agencies, or
geographic regions; and will not cause a
significant adverse effect on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

For this action, the Office of
Management and Budget has waived its
review process required by Executive
Order 12291.

Cattle moved interstate are moved for

- slaughter, for use as breeding stock, or

for feeding. Changing the status of
Virginia from Class Free/Class A to all
Class Free reduces certain testing and
other requirements governing the
interstate movement of cattle from
Virginia. Testing requirements for cattle
moved interstate for inmediate

‘slaughter or to quarantined feedlots are

not affected by this change. Cattle from
certified brucellosis free herds moving
interstate are not affected by this
change. )

The groups affected by this action will
be certain herd owners in Virginia, as
well as buyers and importers of Virginia
cattle. Approximately 8,454 cattle are
tested for brucellosis in Virginia each
year, at an average cost to the seller of
$7 per test. We estimate that
approximately 105 of these tests are
conducted on cattle in Clarke County,
Virginia. Therefore, Class Free status
could result in a potential savings of
approximately $735 for Clarke County’s
livestock industry. Since Clarke County,
Virginia, has approximately 251 cattle
herds, the annual savings to each herd
owner will be approximately $2.93 per
herd. We have therefore determined that
changing Virginia's brucellosis status
will not significantly affect market
patterns, and will not have a significant
economic impact on the small entities
affected by this interim rule.

Under these circumstances, the
Administrator of the Animal and Plant

'Health Inspection Szrvice has

determined that this action will not have
a significant economic impact on a
substantial number of small entities.

Paperwork Reduction Act

This rule contains no information
collection or recordkeeping
requirements under the Paperwork
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Reduction Act of 1980 (44 U.S.C. 3501 et
seq.).
Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under 10.025 and is subject to Executive
Order 12372, which requires
intergovernmental consultation with
state and local officials. (See 7 CFR Part
3015, Subpart V.) ’

List of Subjects in 9 CFR Part 78

Animal diseases, Brucellosis, Cattle,
Hogs, Quarantine, Transportation.

PART 78—BRUCELLOSIS

Accordingly, we are adopting as a
final rule, without change, the interim
rule that amended 9 CFR Part 78 and
that was published at 53 FR 27844-27846
on July 25, 1988.

Authority: 21 U.S.C. 111-114a-1, 114g, 115,

117, 120, 121, 123-126, 134b, 134f; 7 CFR 2.17,
2,51, and 371.2(d).

Done in Washington, DC, this 18th day of
the October, 1988.
Larry B. Slagle,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 88-24429 Filed 10-20-88; 8:45 am]
BILLING CODE 3410-34-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

{Docket No. 88-NM-132-AD; Amdt. 39~
6054]

Airworthiness Directives: Boeing
Models 727 and 737 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to Boeing Models 727 and 737
series airplanes, which requires
repetitive testing of the takeoff warning
system, and repair or replacement of
any inoperative component, if
necessary. This amendment is prompted
by reports of a significant number of
inoperative warning systems discovered
during a one-time inspection of all
Boeing Model 727 series airplanes
takeoff warning systems, as requested
by a recent FAA Action Notice. This
condition, if not corrected, could result
in an attempted takeoff with the
airplane in the improper configuration
and with the takeoff warning system
inoperative.

EFFECTIVE DATE: November 10, 1988.

ADDRESSES: The applicable service
information may be obtained from
Boeing Commercial Airplanes, P.O. Box
3707, Seattle, Washington 98124. This
information may be examined at FAA,
Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or Seattle Aircraft
Certification Office, FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, C-689686, Seattle, Washington
98168.

FOR FURTHER INFORMATION CONTACT:
Mr. Alvin R. Habbestad, Systems and
Equipment Branch, ANM-1308S;
telephone (206) 431-1942. Mailing
address: Seattle Aircraft Certification
Office, FAA, Northwest Mountain
Region, 17900 Pacific Highway South, C-
68966, Seattle, Washington 98168.
SUPPLEMENTARY INFORMATION: On
September 16, 1988, the FAA issued
Action Notice A8000.30, which called for
a one-time check of the takeoff warning
system of Boeing Model 727 series
airplanes. Results of the checks have
revealed that approximately 3% of the
takeoff warning systems checked were
out of tolerance or were inoperative.
The takeoff warning system designs on
the Boeing Model 737 series airplanes
are similar to those of the Model 727
designs, and are subject to similar
failures. This condition, if not corrected,
could result in an attempted takeoff
when the airplane is not in the proper
takeoff configuration, and with the
takeoff warning system inoperative.

Since this condition may exist or
develop on other airplanes of the same
type design, this AD requires a
repetitive operational and functional
check of the takeoff warning system at
200 flight hour intervals, and repair or
replacement or any inoperative
component, if necessary, prior to further
flight.

Since a situation exists that requires
immediate adoption of this regulation, it
is found that notice and public
procedure hereon are impracticable, and
good cause exists for making this
amendment effective in less than 30
days.

The regulations adopted herein will
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment. )

The FAA has determined that this
regulation is an emergency regulation

<

that is not considered to be major under
Executive Order 12291. It is
impracticable for the agency to follow
the procedures of Order 12291 with
respect to this rule since the rule must
be issued immediately to correct an
unsafe condition in aircraft. It has been
further determined that this document
involves an emergency regulation under
DOT Regulatory Policies and Procedures
(44 FR 11034; February 26, 1979). If this

-action is subsequently determined to

involve a significant/major regulation, a
final regulatory evaluation or analysis,
as appropriate, will be prepared and
placed in the regulatory docket
(otherwise, an evaluation is not
required).

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
Adoption of the Amendment

. Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends § 39.13 of Part 39 of the Federal
Aviation Regulations (14 CFR 39.13) as
follows:

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97449,
January-12, 1983); and 14 CFR 11.89.

2. By adding the following new
airworthiness directive:

Boeing: Applies to Models 727 and 737 series
airplanes, certificated in any category.
Compliance required as indicated, unless
previously accomplished.

To prevent attempted takeoff with the
airplane in the improper configuration and
the takeoff warning system inoperative,
accomplish the following:

A. Prior to the accumulation of 200 flight
hours after the effective date of this AD and
thereafter at intervals not to exceed 200 flight
hours, perform an operational and functional
check of the takeoff configuration warning
system in accordance with the established
and approved procedures in Section 31-26-0
of the FAA-approved Boeing Model 727 or
Model 737 Maintenance Manual, as
appropriate. Repair or replace any
inoperative component before further flight.

Note: The following items are to be
included in the required checks:

1. Throttle Switch(es)—assure proper contact
2. Flap position switches
3. Elevator out of green band switches
4. Speed brake switch
5. APU door switch (if installed)
6. Leading edge slat switches
7. Air/Ground Relay
B. An alternate means of compliance or

adjustment of the compliance time, which
provides an acceptable level of safety, may

" be used when approved by the Manager,
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Seattle Aircraft Certification Office, FAA,
Northwest Mountain Region.

Note: The request for alternate means of
compliance should be forwarded through an
FAA Principal Maintenance Inspector (PMI},
who may add any comments and then send it
to the Manager, Seattle Aircraft Certification
Office. .

C. Special flight permifs may be issued in
accordance with FAR 21.197 and 21.99 to
operate airplanes to a base in order to
compiy with the requirements of this AD.

All persons affected by this directive
who have not already received the
appropriate service information from the
manufacturer may obtain copies upon
request to the Boeing Commercial -
Airplane Company, P.O. Box 3707,
Seattle, Washington 98124, This
information may be examined at the
FAA, Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or Seattle Aircraft
Certification Office, FAA, Northwest
Mountain Region, 8010 East Marginal
Way South, Seattle, Washington.

This amendment becomes effective
November 10, 1988.

Issued in Seattle, Washington, on QOctober
14, 1988.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate Aircraft Certification Service.
[FR Doc. 88-24424 Filed 10-20-88; 8:45 am)
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 88-NM-89-AD; Amdt. 39-6055])

Airworthiness Directives: Boeing
Model 757 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule. ,

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 757
series airplanes, which requires
modification of the wing and body duct
leak detection system. This amendment
is prompted by reports that operators
have experienced duct leak detection
from the right pneumatic air duct leak
detection system when a significant leak
had actually developed in the left
pneumatic duct. This condition, if not
corrected, could result in the flight crew
switching off the inappropriate bleed
system, causing loss of all air inflow and
airplane depressurization.

EFFECTIVE DATE: December 7, 1988.

ADDRESSES: The applicable service
information may be obtained from
Boeing Commercial Airplanes, P.O. Box
3707, Seattle, Washington 98124. This

information may be examined at the
FAA, Northwest Mountain Region, 17900
Pacific Highway South, Seattle,
Washington, or Seattle Aircraft
Certification Office, FAA, Northwest
Mountain Region, 8010 East Marginal
Way South, Seattle, Washington, ’

FOR FURTHER INFORMATION CONTACT:
Mr. Weston B. Slifer, Systems and
Equipment Branch, ANM-130S;
telephone (206) 431-1945. Mailing
address: FAA, Northwest Mountain
Region, 17900 Pacific Highway South, C~-
68966, Seattle, Washington 98168.
SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations to include an
airworthiness directive which requires
modification of the wing and body duct
leak detection system on Boeing Model
757 series airplanes, was published in
the Federal Register on August 8, 1988
(53 FR 29693).

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the two
comments received.

Both commenters requested that the
proposed compliance time of 15 months
be extended to 18 months or to 21
months so that the madification could be
accomplished during various normally
scheduled maintanance cycles. The FAA
does not concur. The proposed
compliance time was established based
on risk assessment, parts availability,
and known maintenance intervals.
Neither commenter has provided any
new data that would justify a longer
compliance time, The FAA has
determined that the proposed 15 months
is the maximum allowable timeframe for
accomplishing the modification without
compromising safety.

One commenter also suggested that
the compliance time be extended since
the manufacturer has quoted a 300-day
lead time for obtaining the kits
necessary to accomplish the required
modification. The FAA does not concur.
The manufacturer has advised FAA that
adequate required parts will be
available to affected operators within
the proposed compliance time.

After careful review of the available
data, including the comments noted
above, the FAA had determined that air
safety and the public interest require the

~ adoption of the rule as proposed.

There are approximately 168 Boeing *
Model 757 series airplanes in the
worldwide fleet. It is estimated that 103 -
airplanes of U.S. registry will be
affected by this AD, that it will take
approximately 16 manhours per airplane
to accomplish the required initial
inspection and test, and that the avarage

labor cost will be $40 per manhour.
Based on these figures, the total cost
impact of the AD on U.S. operators-is
estimated to be $88,271.

The regulations adopted herein will
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

For the reasons discussed above, the

"FAA has determined that this regulation

is not considered to be major under
Executive Order 12291 or significantly
under DOT Regulatory Policies and
Procedures (44 FR 11034; February 26,
1979); and it is further certified under the
criteria of the Regulatory Flexibility Act
that this rule will not have a significant
economic impact, positive or negative,
on a substantial number of small
entities, because few, if any, Model 757
airplanes are operated by small entities.
A final evaluation has been parpared for
this regulation and has been placed in
the docket. )

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends Section 39.13 of Part 39 of the
Federal Aviation Regulations (14 CFR
39.13) as follows:

1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g) (Revised Pub. L. 97449,
January 12, 1983); and 14 CFR 11.89.

2. By adding the following new
airworthiness directive:

Boeing: Applies to Model 757 series
airplanes, as listed in Boeing Service
Bulletin 757-26-0016, dated May 5, 1988,
certificated in any category. Compliance
required within the next 15 months after
the effective date of this AD, unless
previously accomplished.

To prevent depressurization due to loss of
all bleed air inflow following crew action
based on an erroneous duct leak indication,
accomplish the following:

A. Modify the wing and body duct leak
detection system in accordance with Boeing
Service Bulletin 757-26-0016, dated May 5.
1988.

B. An alternate means of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
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Seattle Aircraft Certification Office, FAA.
Northwest Mountain Region.

Note: The request should be forwarded
through an FAA Principal Maintenance
Inspector (PMI), who may add any comments
and then send it to the Manager, Seattle
Aircraft Certification Office.

C. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base for the
accomplishment of the inspections required
by this AD.

All persons affected by this directive
who have not already received the
appropriate service documents from the
manufacturer may obtain copies upon
request to Boeing Commercial
Airplanes, P.O. Box 3707, Seattle,
Washington 98124. These documents
may be examined at FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, Seattle, Washington, or Seattle
Aircraft Certification Office, FAA,
Northwest Mountain Region, 9010 East
Marginal Way South, Seattle,
Washington.

This amendment becomes effective
December 7, 1988.

Issued in Seattle, Washington, on October
17, 1988.

Darrell M. Penderson,

Acting Manager, Transport Airplane
Directorate Aircraft Certification Service.

[FR Doc. 88-24425 Filed 10-20-88; 8:45 am)
BILLING CODE 4910-13-M

14 CFR Part 95
[Docket No. 25712; Amdt. No. 346]

IFR Altitudes; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA}, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts
miscellaneous amendments to the
required IFR {instrument flight rule)
altitudes and changeover points for
certain Federal airways, jet routes, or

direct routes for which a minimum or
maximum en route authorized IFR
altitude is prescribed. These regulatory
actions are needed because of changes
occurring in the National Airspace
System. These changes are designed to
provide for the safe and efficient use of
the navigable airspace under instrument
conditions in the affected areas.
EFFECTIVE DATE: October 20, 1988.

FOR FURTHER INFORMATION CONTACT:
Donald K. Funai, Flight Procedures
Standards Branch (AFS-230), Air
Transportation Division, Office of Flight
Standards, Federal Aviation
Administration, 800 Independence
Avenue SW,, Washington, DC 20591;
telephone: (202) 267-8277.
SUPPLEMENTARY INFORMATION: This
amendment to Part 95 of the Federal
Aviation Regulations (14 CFR Part 95)
prescribes new, amended, suspended, or
revoked IFR altitudes governing the
operation of all aircraft in IFR flight over
a specified route or any portion of that
route, as well as the changeover points
(COPs) for Federal airways, jet routes,
or direct routes as prescribed in Part 95.
The specified IFR altitudes, when used
in conjunction with the prescribed
changeover points for those routes,
ensure navigation aid coverage that is
adequate for safe flight operations and
free of frequency interference. The
reasons and circumstances which create
the need for this amendment involve
matters of flight safety, operational
efficiency in the National Airspace
System, and are related to published
aeronautical charts that are essential to
the user and provide for the safe and
efficient use of the navigable airspace.
In addition, those various reasons or
circumstances require making this
amendment effective before the next
scheduled charting and publication date
of the flight information to assure its
timely availability to the user. The
effective date of this amendment reflects
those considerations. In view of the
close and immediate relationship

between these regulatory changes and
safety in air commerce, I find that notice
and public procedure before adopting
this amendment is unnecessary,
impracticable, and contrary to the public
interest and that good cause exists for
making the amendment effective in less
than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) Is not a “major
rule” under Executive Order 12291; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 95

Aircraft, Airspace.
Robert L. Goodrich,
Acting Director, Flight Standards Service.

Adoption of the Amendment ‘

Accordingly and pursuant to the
authority delegated to me by the
Administrator, Part 95 of the Federal
Aviation Regulations (14 CFR Part 95) is
amended as follows effective at 0901
GMT:

PART 95—{AMENDED]

1. The authority citation for Part 95
continues to read as follows:

Authority: 49 U.S.C. 1348, 1354 and 1510; 49
U.S.C. 106(g) (Revised, Pub. L. 97449, January
12, 1983); and 14 CFR 11.49(b)(2).

2. Part 95 is amended to read as
follows:

BILLING CODE 4910-13-M
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REVISIONS TO MINIMUM ENROUTE IFR ALTITUDES & CHANGEOVER POINTS

AMENDMENT 346 EFFECTIVE DATE, OCTOBER 20, 1988

FROM T0 MEA

§95.1001 DIRECT ROUTES-U.S.
IS AMENDED TO DELETE

SANTA MONICA, CA VOR/  PASO ROBLES, CA 5000
DME VORTAC

§95.1001 DIRECT ROUTES-U.S.

BAHAMA ROUTES
2 UMA IS AMENDED BY ADDING
NETTA, BF FIX MARSH HARBOUR, BF "2000
NDB
*1200 - MOCA MAA-45000
IS AMENDED TO READ IN PART
NASSAV, 8F NDB NETTA, BF FIX *2000
*1500 - MOCA MAA-45000
oW IS AMENDED BY ADDING
*WALIK, FL FIX PALM BEACH, FL VORTAC **2000
*6000 - MRA MAA-45000
**1600 - MOCA
IS AMENDED TO READ IN PART
BENZI, BF FIX *WALIK, FL FIX **4000
*6000 - MRA MAA-45000
*+1200 - MOCA
§95.6003 VOR FEDERAL AIRWAY 3
IS AMENDED YO READ IN PART
BOSTON, MA VORTAC PEASE, NH VOR 3000
§95.6004 VOR FEDERAL AIRWAY 4
IS AMENDED TO READ IN PART
ITALY, WV HX FILES, WV FIX 5000
SHAWNEE, VA VORTAC ARMEL, VA VORTAC 5000
§95.6007 VOR FEDERAL AIRWAY 7
IS AMENDED TO READ IN PART
TALOR, W1 FIX *PETTY, WI FIX 4000

*7000 - MCA PETTY FIX, S BND

"FARMM, 1L FIX

_OMAHA, NE VORTAC

FROM T0

§95.6010 VOR FEDERAL AIRWAY 10
IS AMENDED TO READ IN PART

BRADFORD, IL VORTAC PLANO, IL FIX

IS AMENDED TO DELETE

PLANO, IL FIX
*2100 - MOCA

VAINS, 1L FIX

§95.6024 VOR FEDERAL AIRWAY 24
IS AMENDED TO READ IN PART

JANESVILLE, WI VORTAC FARMM, IL FIX

§95.6097 VOR FEDERAL AIRWAY 97
IS AMENDED TO READ IN PART

JANESVILLE, WI VORTAC

§95.6100 VOR FEDERAL AIRWAY 100
IS AMENDED TO READ IN PART

ROCKFORD, IL VORTAC
BELLA, IL FIX

BELLA, iL FIX
FARMM, 1L FIX

§95.6138 VOR FEDERAL AIRWAY 138
IS AMENDED TO READ IN PART

HARLN, 1A FIX

§95.6173 VOR FEDERAL AIRWAY 173
IS AMENDED TO READ

CAPITAL, iL VORTAC PEOTONE, IL VORTAC

§95.6227 VOR FEDERAL AIRWAY 227
1S AMENDED TO READ IN PART

PONTIAC, IL VORTAC PLANO, It FIX

IS AMENDED TO DELETE

PLANO, IL FIX
*2100 - MOCA

VAINS, IL FIX

MEA

2700

*4000

2900

2900

2800
2900

3500

4500

3000

*4000
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FROM 0 MEA FROM 0 MEA
§95.6233 VOR FEDERAL AIRWAY 233 §95.6419 VOR FEDERAL AIRWAY 419
1S AMENDED TO READ IN PART IS AMENDED TO READ IN PART
CAPITAL, IL VORTAC EWITT, IL FIX 2600  WESTMINSTER, MD VOR/  MODENA, PA VORTAC *3000
DME
EWITT, 1L FIX ROBERTS, IL VORTAC .2600 £ 2400 - MOCA
§95.6239 VOR FEDERAL AIRWAY 239 §95.6429 VOR FEDERAL AIRWAY 429
1S AMENDED TO READ IN PART " IS AMENDED TO DELETE
FORNEY, MO VOR BNTON, MO FIX 2900 JOUIET, IL-VORTAC. VAINS, It FIX 2500
§95.6267 VOR FEDERAL AIRWAY 267 §95.6437 VOR FEDERAL AIRWAY 437
IS AMENDED TO READ IN PART IS AMENDED BY ADDING
BISCAYNE BAY, FL VORTAC  DOUGS, FL FIX ssopp  BISCATIE BAY. FL JORTAC  DOUGS. FL X 5000
*2000 - MOCA DOUGS, FL FIX PAHOKEE, FL VORTAC- 1500
1S AMENDED TO READ IN PART
PAHOKEE, FL VORTAC MELBOURNE, FL VOR/ 3000
NOTTINGHAM, MD VORTAC JETTA, MD FIX 1900 OME
JETTA, MD FIX GRACO, MD FIX 3000
GRACO, MD FiX KENTON, DE VORTAC 1800 §95.6505 VOR FEDERAL AIRWAY 505
1S AMENDED TO READ IN PARY
ALMAY, MN FIX PRAGS, MN FIX *4600
*2500 - MOCA
FROM T0 : MEA MAA
§95.7042 JET ROUTE NO. 42
1S AMENDED TO READ IN PART
ROBBINSVILLE, NJ VORTAC LAURN, NY FIX 18000 45000
LAURN, NY FIX LA GUARDIA, NY VOR/DME 18000 30000
LA GUARDIA, NY VOR/DME MARIO, NY FIX 18000 23000
MARIO, NY FIX HARTFORD, CT VORTAC 18000 45000

{FR Doc. 8824426 Filed 10-20-88; 8:45 am)]
BILLING CODE 4910-13-C



41318

Federal Register / Vol. 53, No. 204 / Friday, October 21, 1988 / Rules and Regulations

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

14 CFR Part 1203

Information Security Program

AGENCY: National Aeronautics and
Space Administration (NASA).

ACTION: Final rule.

SUMMARY: NASA is amending 14 CFR
Part 1203 by revising § 1203.202 (f) and
(g) to reflect the current organzational
position titles. Word changes are made
to § 1203.604(c)(2)(ii) for clarity.
EFFECTIVE DATE: October 21, 1988.
ADDRESS: Director, NASA Security
Office, National Aeronautics and Space
Administration, Washington, DC 20546.
FOR FURTHER INFORMATION CONTACT:
Erwin V. Minter, 202-453-2953.
SUPPLEMENTARY INFORMATION: Since
this action is internal and administrative
in nature and does not affect the
existing regulations, notice and public
comments are not required.

The National Aeronautics and Space
Administration has determined that:

1. This rule is not subject to the
requirements of the Regulatory
Flexibility Act, 5 U.S.C. 601-612, since it
will not exert a significant economic
impact on a substantial number of small
entities.

2. This rule is not a major as defined
in Executive Order 12291.

List of Subjects in 14 CFR Part 1203

Classified information, Foreign
relations.

For reasons set out in the Preamble, 14
CFR Part 1203 is amended as follows:

PART 1203—INFORMATION SECURITY
PROGRAM

1. The authority citation for Part 1203
continues to read as follows:

Authority: 42 U.S.C. 2451 et seq. and E.O.
12356.

2. Section 1203.202 is amended by
revising paragraphs (f) and (g) to read as
follows: ) ‘

§ 1203.202 Responsibilities
- * * * *
{f) The Senior Security Specialist,

.NASA Security Office, NASA
Headquarters, who serves as a member
and Executive Secretary of the NASA
Information Security Program
Committee, is responsible for the NASA-
wide coordination of security
classification matters.

—

{g) The Chief, Information and
Physical Security Branch, NASA
Security Office, is responsible for
establishing procedures for the
safeguarding of classified information of
material (e.g., accountability, control,
access, storage, transmission, and
marking) and for ensuring that such
procedures are systematically reviewed;
and those which are duplicative or
unnecessary are eliminated.

3. Section 1203.604 is amended by
revising paragraph (c)(2)(ii) to read as
follows:

§ 1203.604 Mandatory review for
declassification.

* * * * *

c * Kk *

* * N

{ii) The office designated to receive
requests for records specifically citing
the Freedom of Information Act
pursuant to Part 1206 of this chapter.
* * L] * *
October 14, 1988,
James C. Fletcher,
Adminisirator.
[FR Daoc. 8824388 Filed 10-20-88; 8:45 am)
BILLING CODE 7510-01-M

DEPARTMENT OF COMMERCE
Office of the Secretary

15 CFR Parts 15 and 15a
[(Docket No. 81013-8213]

Service of Process and Testimony of
Employees of the Department of
Commerce and Production of
Documents in Legal Proceedings

AGENCY: Department of Commerce.
ACTION: Final rule.

SUMMARY: The Department of
Commerce is amending 15 CFR Parts 15
and 15a which prescribe policies and
procedures to be followed with respect
to service of process on the Department
and its employees, the testimony of
Department employees regarding official
matters, and the production of offical
documents in legal proceedings. These
regulations serve as a statement of
policy and the amendments broaden the
scope of the existing regulations and
provide for more comprehensive
guidelines for Department components
and employees, outside agencies and
other persons regarding the appropriate
procedures for service of process,
testimony and the production of
documents. ’

EFFECTIVE DATE: October 21, 1988.

FOR FURTHER INFORMATION CONTACT:
M. Timothy Conner, (202) 377-1067.

SUPPLEMENTARY INFORMATION: Because
this rule concerns agency management
and personnel, it is not a rule or
regulation within the meaning of section
1(a) of Executive Order 12291, and it is
not subject to the requirements of that
Order. Accordingly, no preliminary or
final regulatory impact analysis has to
be or will be prepared.

This rule, relating to agency
management and personnel, is exempt
from all requirements of section 553 of
the Administrative Procedures Act (5
U.S.C. 553) including a delayed effective
date and therefore will be effective
immediately upon publication in the
Federal Register.

Because a notice of proposed

" rulemaking and an opportunity for

public comments are not required to be
given for this rule by section 553 of the
APA, or by any other law, no regulatory
flexibility analysis has to be or will be
prepared for purposes of the Regulatory
Flexibility Act (5 U.S.C. 603(a) and
604(a)).

This final rule does not contain
policies with Federalism implications
sufficient to warrant preparation of a
Federalism assessment under Executive
Order 12612

This rule does not contain collections
of information for purposes of the
Paperwork Reduction Act.

List of Subjects in 15 CFR Parts 15 and
15a

Administrative practice and
procedure, Courts, Government
employees.

For the reasons set forth in the
preamble, 15 CFR Subtitle A is amended
as follows:

1, Part 15 is revised to read as follows:

PART 15—SERVICE OF PROCESS

Sec. :

15.1 Scope and purpose.

15.2 Definitions.

153 Acceptance of service of process.
Authority: 5 U.S.C. 301; 15 U.S.C. 1501, 1512,

1513, 1515, and 1518; Reorganization Plan No.

5 of 1950; 44 U.S.C. 3101.

§15.1 Scope and purpose.

(a) This part sets forth the procedures
to be followed when a summons or
complaint is served on the Department,
a component, or the Secretary or a
Department employee in his or her
official capacity.

(b} This part is intended to ensure the
orderly execution of the affairs of the
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Department and not to impede any legal
proceeding.

(c) This part does not apply to
subpoenas. The procedures to be
followed with respect to subpoenas are
set out in Part 15a.

{d) This part does not apply to service
of process made on a Department
employee personally on matters not
related to official business of the
Department or to the official
responsibilities of the Department
employee.

§15.2 Definitions.

For the purpose of this part:

{a) “General Counsel” means the
General Counsel of the United States
Department of Commerce or other
Department employee to whom the
General Counsel has delegated authority
to act under this part, or the chief legal
officer (or designee) of the Department
of Commerce component concerned.

(b) “Component” means Office of the
Secretary or an operating unit of the
Department as defined in Department
Organization Order 1-1.

(c) “Department” means the
Department of Commerce.

(d) “Department employee” means
any officer or employee of the
Department, including commissioned
officers of the National Oceanic and
Atmospheric Administration.

(e) “"Legal proceeding” means a
proceeding before a tribunal constituted
by law, including a court, an ‘
administrative body or commission, or
an administrative law judge or hearing
officer.

(f) “Official business" means the
authorized business of the Department.
(g) “Secretary” means Secretary of

Commerce.

§15.3 Acceptance of service of process.

(a) Except as otherwise provided in
this part, any summons or complaint to
be served in person or by registered or
certified mail or as otherwise authorized
by law on the Department, a component
or the Secretary or a Department
employee in their official capacity, shall
be served on the General Counsel of the
United States Department of Commerce,
Washington, DC 20230.

{b) Any summons or complaint to be
served in person or by registered or
certified mail or as otherwise authorized
by law on the Patent and Trademark
Office or the Commissioner of Patents
and Trademarks or an employee of the
Patent and Trademark Office in his or
her official capacity, shall be served on
the Solicitor for the Patent and
Trademark Office or a Department
employee designated by the Solicitor.

(c) Except as otherwise provided in

this part, any component or Department
employee served with a summons or
complaint shall immediately notify and
deliver the summons or complaint to the
office of the General Counsel. Any
employee of the Patent and Trademark
Office served with a summons or
complaint shall immediately notify and
deliver the summons or complaint to the
office of the Solicitor.

(d) Any Department employee
receiving a summons or complaint shall
note on the summons or complaint the
date, hour, and place of service and
whether service was by personal
delivery or by mail.

{e) When a legal proceéding is brought
to hold a Department employee
personally liable in connection with an
action taken in the conduct of official
business, rather than liable in an official
capacity, the Department employee by
law is to be served personally with
process. Service of process in this case
is inadequate when made upon the
General Counsel or the Solicitor or their
designees. Except as otherwise provided
in this part, a Department employee
sued personally for an action taken in
the conduct of official business shall
immediately notify and deliver a copy of
the summons or complaint to the office
of the General Counsel. Any employee
of the Patent and Trademark Office sued
personally for an action taken in the
conduct of official business shall
immediately notify and deliver a copy of
the summons or complaint to the Office
of the Solicitor.

(f) A Department employee sued
personally in connection with official
business may be represented by the
Department of Justice at its discretion.
See 28 CFR 50.15 and 50.16 (1987).

{8) The General Counsel or Solicitor
or Department employee designated by
either, when accepting service of
process for a Department employee in
an official capacity, shall endorse on the
Marshal's or server’s return of service
form or receipt for registered or certified
mail the following statement: “Service
accepted in official capacity only.” The
statement may be placed on the form or
receipt with a rubber stamp.

(h) Upon acceptance of service or
receiving notification of service, as
provided in this section, the General
Counsel and Solicitor shall take
appropriate steps to protect the rights of
the Department, component, the
Secretary or Department employee
involved.

2. Part 15a is revised to read as
follows:

PART 15a—TESTIMONY BY
EMPLOYEES AND THE PRODUCTION
OF DOCUMENTS IN LEGAL
PROCEEDINGS

Sec.

15a.1 Scope.

15a.2 Definitions.

15a.3 Department policy.

15a.4 Testimony or production of
documents: General rule.

15a.5 Testimony of Department employees
in proceedings involving the United
States. .

15a.6 Legal proceedings between private
litigants.

15a.7 Procedures when a Department
employee receives a subpoena.

Authority: 5 U.S.C. 301; 15 U.S.C. 1501, 1512,
1513, 1515, and 1518; Reorganization Plan No.
5 of 1950; 44 U.S.C. 3101.

§15a.1 Scope.

(a) This part prescribes the policies
and procedures of the Department with
respect to the testimony of Department
employees as witnesses in legal
proceedings and the production of
documents of the Department for use in
legal proceedings pursuant to a request,
order, or subpoena.

(b) The Secretary is by law
responsible for the custody, use, and
preservation of all documents and other
property of the Department and for the
official conduct of Department
employees, including the appearance of
any Department employee in a legal
proceeding. '

(c) This part does not apply to any
legal proceeding in which a Department
employee is to testify, while on leave
status, as to facts or events that are in
no way related to the official business of
the Department.

(d) This part is intended to ensure the
orderly execution of the affairs of the
Department and not to impede any legal
proceeding and in no way affects the
rights and procedures governing public
access to records pursuant to the
Freedom of Information Act or the
Privacy Act. See 15 CFR 15a.4.

(e) Components of the Department
may prescribe or retain supplementary
regulations not inconsistent with this
Part.

§15a.2 Definitions.

For the purpose of this part:

(a) “Component” means Office of the
Secretary or an operating unit of the
Department as defined in Department
Organization Order 1-1.

(b) “Demand" means a request, order,
or subpoena for testimony or documents
for use in a legal proceeding.

(c) “Department” means the United
States Department of Commerce.
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{d) “Department employee” means
any officer or employee of the
Department, including commissioned

-officers of the National Oceanic and
Atmospheric Administration.

(e} "Document” means any record,
paper, and other property held by the
Department, including without limitation
official letters, telegrams, memoranda,
reports, studies, calendar and diary
entries, maps, graphs, pamphlets, notes,
charts, tabulations, analyses, statistical
or informational accumulations, any
kind of summaries of meetings and
conversations, film impressions,
magnetic tapes, and sound or
mechanical reproductions.

(f) “General Counsel” means the
General Counsel of the Department or
other Department employee to whom
the General Counsel has delegated
authority to act under this part, or the
chief legal officer (or designee) of the
Department of Commerce component
concerned.

(g) "Legal proceeding” means a
proceeding before a tribunal constituted
by law, including a court, an
administrative body or commission, an
administrative law judge or hearing
officer or any discovery proceeding in
support thereof. '

(h) “Official business” means the
authorized business of the Department.

(i) ““Secretary” means Secretary of
Commerce.

(i) “Testimony” means a statement
given in person before a tribunal or by
deposition for use before the tribunal or
any other statement given for use before
a tribunal in a legal proceeding.

(k) “United States” means the Federal
Government, its departments and
agencies, and individuals acting on
behalf of the Federal Government.

§ 15a.3 Department policy.

The Department’s policy is that its
documents will not be voluntarily
produced and Department employees
will not voluntarily appear as witnesses
in a legal proceeding. The reasons for
this policy include:

{a) To conserve the time of
Department employees for conducting
official business;

(b) To minimize the possibility of
involving the Department in
controversial or other issues that are not
related to its mission;

(c) To prevent the possibility that the
public will misconstrue variances
between personal opinions of
Department employees and Department
policy;

(d) To avoid spending the time and
money of the United States for private
purposes; and

(e) To preserve the integrity of the
administrative process.

§ 15a.4 Testimony or production of
documents; general rule.

(a) No Department employee shall
give testimony concerning the official
business of the Department or produce
any document in any legal proceeding
without the prior authorization of the
General Counsel. Where appropriate, a
Department employee may be instructed
in writing not to give testimony or
produce a document. Without the
approval of the General Counsel, no
Department employee shall answer
inquiries from a person not employed by
the Department regarding testimony or
documents subject to a demand or a
potential demand under the provisions
of this Part. All inquiries, unless they
involve a demand or potential demand
on an employee of the Patent and
Trademark Office, shall be referred to
the General Counsel. Inquiries involving
a demand or potential demand on an
employee of the Patent and Trademark
Office shall be referred to the Solicitor.

(b} A certified copy of a document for
use in a legal proceeding will be
provided upon written request and
payment of applicable fees. Written
requests for certification shall be
addressed to the chief legal counsel for
the component having possession,
custody, or control of the document.
Unless governed by another applicable
provision of law or component
regulation, the applicable fees include
charges for certification and
reproduction as set out in 15 CFR 4.9.
Other reproduction costs and postage
fees, as appropriate, must also be borne
by the requester.

(c)(1) Request for testimony or
document. A request for testimony of a

‘Department employee, other than an

employee of the Patent and Trademark
Office, shall be addressed to the
General Counsel, Room 5870,
Department of Commerce, Washington,
DC 20230. A request for testimony of an
employee of the Patent and Trademark
Office shall be made to the Solicitor for
the Patent and Trademark Office. The
mailing address of the Solicitor is Box 8,
Patent and Trademark Office,
Washington, DC 20231. A request for a
document, other than a document within
the possession, custody, and control of
the Patent and Trademark Office, shall
be made to the General Counsel. A
request for a document within the
possession, custody, and control of the
Patent and Trademark Office shall be
made to the Solicitor.

(2) Subpoenas. A subpoena for
testimony by a Department employee or
a document, other than testimony of an

employee of the Patent and Trademark
Office or a document within the
possession, custody, and control of the
Patent and Trademark Office, shall be
served in accordance with the Federal
Rules of Civil or Criminal Procedure as
appropriate, or applicable state
procedure, and a copy of the subpoena
shall be sent to the General Counsel. A
subpoena for testimony by an employee
of the Patent and Trademark Office or a
document within the possession, ‘
custody, and control of the Patent and
Trademark Office shall be served in
accordance with the Federal Rules of
Civil or Criminal Procedure as
appropriate, or applicable state
procedure, and a copy of the subpoena
shall be sent to the Solicitor.

(3) Affidavit. Every request and
subpoena shall be accompanied by an
affidavit or declaration under 28 U.S.C.
1746 or, if an affidavit or declaration is
not feasible, a statement setting forth
the title of the legal proceeding, the
forum, the requesting party's interest in
the legal proceeding, the reasons for the
request or subpoena, a showing that the
desired testimony or document is not
reasonably available from any other
source, and if testimony is requested,
the intended use of the testimony, a
general summary of the testimony
desired, and a showing that no
document could be provided and used in
lieu of testimony. The purpose of this
requirement is to permit the General
Counsel to make an informed decision
as to whether testimony or production of
a document should be authorized.

(d) Any Department employee, other
than an employee of the Patent and
Trademark Office, who is served with a
demand shall immediately notify the
General Counsel. An employee of the
Patent and Trademark Office served .
with a demand shall immediately notify
the Solicitor.

(e) The General Counsel may
authorize and direct a Department
employee to testify concerning official .
business or to produce a document in a
legal proceeding when: the Department
has a significant interest in the legal
proceeding, in the opinion of the General
Counsel, production of a document or
presenting factual or expert testimony
by a Department employee would be in
the best interest of the Department or in

- the public interest, or in such other

circumstances as the General Counsel
may determine are appropriate. When
production of a document is authorized
by the General Counsel, fees will be
assessed in accordance with paragraph
{b) of this section.

(f) The Secretary retains the authority
to authorize and direct testimony in
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accordance with paragraph (e) of this
section in those cases where a statute or
Presidential order mandates a personal
decision by the Secretary.

{g) The General Counsel may consult
or negotiate with an attorney for a party
or the party, if not represented by an
attorney, to refine or limit a demand so
that compliance is less burdensome or
obtain information necessary to make
the determination required by paragraph
{e) of this section. Failure of the attorney
or party to cooperate in good faith to
enable the General Counsel or Secretary
to make an informed determination
under this part may serve as the basis
for a determination not to comply with
the demand.

{(h) A determination under this part to
comply or not to comply with a demand
is not an assertion or waiver of
privilege, lack of relevance, technical
deficiencies or any other ground for
noncompliance. The Department
reserves the right to oppose any demand
on any legal ground independent of any
determination under this part.

§ 15a.5 Testimony of Department
employees in proceedings Involving the
United States.

(a) A Department employee may not
testify as an expert or opinion witness
for any party other than the United
States.

{b) When appropriate, the General .
Counsel may authorize a Department
employee to give testimony as an expert
or opinion witness on behalf of the
United States.

{(c) Whenever, in any legal proceeding
involving the United States, a request is
made by an attorney representing or
acting under the authority of the United
States, the General Counsel will make
all necessary arrangements for the
Department employee to give testimony
on behalf of the United States. Where
appropriate, the General Counsel may
require reimbursement to the
Department of the expenses associated
with a Department employee giving
testimony on behalf of the United
States.

§ 15a.6 Legal proceedings between
private litigants,

(a) Testimony by a Department
employee and production of documents
in a legal proceeding not involving the
United States shall be governed by
§ 15a.4.

(b) If a Department employee is
authorized to give testimony in a legal
proceeding not involving the United
States, the testimony, if otherwise
proper, shall be limited to facts within
the personal knowledge of the
Department employee. A Department

employee is prohibited from giving
expert or opinion testimony, answering

" hypothetical or speculative questions, or

giving testimony with respect to subject
matter which is privileged. If a
Department employee is authorized to
testify in connection with the
employee’s involvement or assistance in
a quasi-judicial proceeding which is
taking place or took place before the
Department, that employee is further
prohibited from giving testimony on the
manner and extent to which the record
of the quasi-judicial proceeding was
considered or studied or as to the bases,
reasons, mental processes, analyses, or
conclusions for the decision rendered in
the quasi-judicial proceeding.

'§ 15a.7 Procedures when a Department

employee receives a subpoena,

(a) Except in the case of an employee
of the Patent and Trademark Office, any
Department employee who receives a
subpoena shall immediately forward the

subpoena to the General Counsel. In the

case of an employee of the Patent and
Trademark Office, the subpoena shall
immediately be forwarded to the
Solicitor. The General Counsel will
determine the extent to which a
Department employee will comply with
the subpoena in accordance with the
provisions of § 15a.4(e).

(b) If the Department employee is not
authorized by the General Counsel to
comply with the subpoena, the
Department employee shall appear at
the time and place stated in the
subpoena, produce a copy of this Part,
and respectfully refuse to provide any
testimony or produce any document.
United States ex rel. Touhy v. Ragen,
340 U.S. 462 (1951). ‘

(c) Where the Department employee is
an employee of the Office of the
Inspector General, the Inspector’
General, in consultation with the
General Counsel, will make any
necessary determinations under
paragraphs (a) and (b) of this section.

(d) When necessary or appropriate,
the General Counsel will request
assistance from the Department of
Justice or a U.S. Attorney or otherwise
assure the presence of an attorney to
represent the interests of the
Department, a component of the
Department, or a Department employee.

Date: October 13, 1988.

Robert H. Brumley,

General Counsel.

(FR Doc. 88-24361 Filed 10-20-88; 8:45 am]
BILLING CODE 3510-BW-M

Bureau of Export Administration
15 CFR Part 773 ‘

[Docket No. 80463-8063]

Foreign Consignees Removed or
Suspended from Distribution Licenses

AGENCY: Bureau of Export
Administration, Commerce.

ACTION: Final rule.

SUMMARY: The Distribution License (DL)
is a special license authorizing license
holders to export eligible commodities
to approved consignees in specified
countries, without dollar value or
quantity limits. Under the DL procedure,
foreign consignees are authorized to
ship between themselves and their
customers without requesting
permission from the DL holder. A
requirement that DL holders notify all
their consignees on the license when the
Office of Export Licensing has
prohibited the sale or transfer of
commodities to specified firms or
individuals currently appears in the
Export Administration Regulations (15
CFR 773.3(f)(3)(v)). This rule amends

§ 773.3(1)(4)(ii) to clarify the notification
procedures to be followed by the DL
holder when consignees are deleted,
suspended or revoked from a
Distribution License. Clarification of
these procedures will ensure that
currently approved consignees do not
continue to reexport commodities to
newly deleted consignees under a
Distribution License.

EFFECTIVE DATE: October 21, 1988,

FOR FURTHER INFORMATION CONTACT:
Michael Hoffman, Office of Export
Licensing, Bureau of Export
Administration, Department of
Commerce, Telephone: (202) 377-3287.

SUPPLEMENTARY INFORMATION:
Rulemaking Requirements

1. Because this rule concerns a foreign
and military affairs function of the
United States, it is not a rule or
regulation within the meaning of section
1(a) of Executive Order 12291, and it is
not subject to the requirements of that
Order. Accordingly, no preliminary or
final Regulatory Impact Analysis has to
be or will be prepared.

2. Section 13(a) of the Export
Administration Act of 1979, as amended
(50 U.S.C. app. 2412(a)), exempts this
rule from all requirements of section 553
of the Administrative Procedure Act
{APA) (5 U.S.C. 553), including those
requiring publication of a notice of
proposed rulemaking, an opportunity for
public comment, and a delay in effective
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date. This rule is also exempt from these
APA requirements because it involves a
foreign and military affairs function of
the United States. Section 13(b) of the
EAA does not require that this rule be
published in proposed form because this
rule does not impose a new control.
Further, no other law requires that
notice of proposed rulemaking and an
opportunity for public comment be given
for this rule.

3. Because a notice of proposed
rulemaking and an opportunity for
public comment are not required to be
given for this rule by section 553 of the
Administrative Procedure Act (5 U.S.C.
553), or by any other law, under sections
603(a) and 604(a) of the Regulatory
Flexibility Act (5 U.S.C. 603(a) and
604(a)) no initial or final Regulatory
Flexibility Analysis has to be or will be
prepared. .

4. This rule contains a collection o
information subject to the requirements
of the Paperwork Reduction Act of 1880
(44 U.S.C. 3501 et seq.). This collection
has been approved by the Office of
Management and Budget under control
number 0694-0015. Public reporting
burden for notifying all foreign
consignees whenever a foreign
consignee is suspended, removed or
revoked from a Distribution License is
estimated to average 20 minutes per
response. Send comments regarding the
burden estimate or any other aspect of
this collection of information, including
suggestions for reducing this burden to
the Office of Administration, Bureau of
Export Administration, Room 3889,
Department of Commerce, Washington,
DC 20230 and to the Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC 20503,

5. This rule does not contain policies
with Federalism implications sufficient
to warrant preparation of a Federalism
assessment under Executive Order
12612.

Accordingly, this rule is being issued
in final form. However, as with other .
Department of Commerce rules,
comments from the public are always
welcome. Written comments (six copies)
should be submitted to: Joan Maguire,
Regulations Branch, Bureau of Export
Administration, Department of
Commerce, P.O. Box 273, Washington,
DC 20044.

List of Subjects in 15 CFR Part 773
Exports, Reporting and recordkeeping
requirements.

Accordingly, 15 CFR Part 773 of the
Export Administration Regulations is
amended as follows:

PART 773—[AMENDED]

1. The authority citation for Part 773
continues to read as follows:

Authority: Pub. L. 86-72, 93 Stat. 503 (50
U.S.C. app. 2401 ef seq.), as amended by Pub.
L. 97-145 of December 29, 1981, by Pub. L. 99-
64 of July 12, 1985, and Pub. L. 100418 of
August 23, 1988; E.O. 12525 of July 12, 1985 (50
FR 28757, July 16, 1985); Pub. L. 85-223 of
December 28, 1977 (50 U.S.C. 1701 et seq.);
E.O. 12532 of September 9, 1985 (50 FR 36861,
September 10, 1985) as affected by notice of
September 4, 1986 (51 FR 31925, September 8,
1986}); Pub. L. 99-440 of October 2, 1986 (22
U.S.C. 5001 et seq.); and E.O. 12571, October
27,1986 (51 FR 39505, October 29, 1986).

2.In § 773.3, paragraph (f)(3}(v} is
amended by adding a parenthetical
clause after the fourth sentence to read
as set forth below and paragraph
(1)(4)(ii) is amended by revising the
paragraph heading and by adding three
sentences to the end of the paragraph to
read as follows:

§ 773.3 Distribution License.

* « * * *

(f) Action on license applications.
* &+ & :

(3) * &k *

(v)* * * (See § 773.3(1)(4)(ii)
regarding specific notification
procedures.) * * *

* » * * *

(1) Amendments of Distribution
Licenses. * * *

(4] * k

(ii) Deletion, suspension or revocation
of consignees, * * * Whenever a license
holder submits a Form ITA-685P
deleting a consignee or whenever the
licensee learns that the Office of Export
Licensing has suspended or revoked the
Distribution License consignee status of
any of his Distribution License -
consignees, he must immediately notify
all other consignees of the deletion,
suspension or revocation. The notice
must state that the deleted, suspended
or revoked party is no longer eligible to
receive goods or technical data under
the licensee’s Distribution License. It
need not specify the reason for the
suspension unless the consignee has
been denied export privileges by the
U.S. Department of Commerce.
* * * * *

Dated: October 14, 1988.
Michael E. Zacharia,
Assistant Secretary for Export
Administration.
{FR Doc. 88-24408 Filed 10-20-88; 8:45 am]
BILLING CODE 3510-DT-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Adn}lnlstratlon
21 CFR Part 73
[Docket No. 87C-0379]

Listing of Color Additives for Coloring
Contact Lenses; Carbazole Violet

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
color additive regulations to provide for
the safe use of carbazole violet for
coloring contact lenses. This action is in
response to a petition filed by Wesley-
Jessen.

DATES: Effective November 22, 1988,
except as to any provisions that may be
stayed by the filing of proper objections;
written objections and requests for a
hearing by November 21, 1988.

ADDRESS: Written objections to the
Docket Management Branch (HFA-305),
Food and Drug Administration, Rm. 4-
62, 5600 Fishers Lane, Rockville, MD
20857. .

FOR FURTHER INFORMATION CONTACT:
Mary W. Lipien, Center for Food Safety
and Applied Nutrition (HFF-335), Food
and Drug Administration, 200 C Street
SW., Washington, DC 20204, 202-472~
5690.

SUPPLEMENTARY INFORMATION:
1. Introduction

In a notice published in the Federal
Register of January 26, 1988 (53 FR 2093},
FDA announced that a color additive
petition (CAP 7C0210) had been filed by
Wesley-Jessen, 400 West Superior St.,
Chicago, IL 60610, proposing that 21 CFR
Part 73 of the color additive regulations
be amended to provide for the safe use
of carbazole violet (CAS Reg. No. 6358-
30-1, Colouwr Index No. 51319) to color
contact lenses. The petition was filed
under section 706 of the Federal Food,
Drug, and Cosmetic Act (the act) (21
U.S.C. 376).

II. Applicability of the Act

With the passage of the Medical
Device Amendments of 1976 to the act
(Pub. L. 94-295), Congress mandated the
listing of color additives for use in
medical devices when the color additive

. comes in direct contact with the body

for a significant period of time (21 U.5.C.
376(a)). The use of carbazole violet as a
color additive in contact lenses is
subject to this listing requirement. The
color additive is added to contact lenses
in such a way that at least some of the
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color additive will come in contact with
the eye when the lenses are worn. In
addition, the lenses are intended to be
placed on the eye for several hours a
day, each day, for 1 year or more. Thus,
the color additive will be in direct
contact with the body for a significant
period of time. Consequently, the use of
the color additive currently before the
agency is subject to the statutory listing
requirement. '

IIL. The Color Additive

The color additive carbazole violet
(CAS Reg. No. 6358-30-1, Colour Index
No. 51319) is prepared by reacting
aminoethyl carbazole with chloranil in a
high-boiling solvent {trichlorobenzene),
followed by ring closure using benzene
sulfonyl chloride. The product, which is
composed of large particles, is filtered,
washed, and dried. Particle size is
reduced by mixing the crude product
with an inorganic salt and a wetting
agent which are then washed out during
processing.

IV. Safety Evaluation

FDA concludes from the data
submitted in the petition and from other
relevant information that the upper limit
of exposure to carbazole violet from its
use in contact lenses is 280 nanograms
per day. The agency-calculated upper
limit was based on two factors. First,
FDA has established a maximum
practical use level of 50 micrograms per
lens for color additives in contact lenses
(Ref. 1). Second, the agency made two
worst-case assumptions: (1) That a user
will replace lenses tinted with carbazole
violet once each year with a new pair of
lenses tinted with the color additive at
the maximum use level; and (2) that 100
percent of the color additive will migrate
from the lenses into the eyes over the 1-
year period. Because these assumptions
are worst-case estimates, exposure to
carbazole violet from its use for coloring
contact lenses is likely to be far less
than 280 nanograms per day.

To establish that the color additive
carbazole violet is safe for use in
coloring contact lenses, the petitioner
conducted an in vitro cytotoxicity study
on the color additive using L929 mouse
fibroblast cells. The mouse cell cultures
were exposed to 50,000 micrograms per
milliliter of neat color additive. In this
study, there were no changes in the
morphology of cells that were in contact
with the color additive. Thus, the study
demonstrated that this concentration of
the color additive is noncytotoxic by
direct contact, and that the non-effect
level for this color additive is greater
than 50,000 micrograms per milliliter.

To relate this no-effect concentration
for carbazole violet to the maximum

-concentration level in the eye that

would result from the use of this color
additive in contact lenses, the agency
estimated that the daily exposure of the
color additive in each eye (140
nanograms) will be diluted by the
average daily volume of tears produced
in each eye (1.68 milliliters). This
concentration is equal to a maximum
daily concentration of 83 nanograms of
color additive per milliliter in the tear
flow and eye area. This concentration is
more than 600,000 times less than the
dosé of carbazole violet that was shown
to have no adverse effect in the
cytotoxicity study.

Based upon the available toxicity
data, the small amount of the color
additive added to the contact lens, and
the agency's exposure calculation, FDA
finds that the color additive carbazole
violet is safe for use in contact lenses.
FDA further concludes that the safety
margin is sufficiently large that a
limitation on the amount of the color
additive that may be present in the lens
is not required beyond the limitation
that only the amount necessary to
accomplish the intended technical effect
may be used. Batch certification is not
required to ensure safety.

V. Conclusions

Based on data contained in the
petition and other relevant material,
FDA concludes that there is a
reasonable certainty that no harm will
result from the petitioned use of
carbazole violet for coloring contact
lenses, and that this color additive is
safe for its intended use. In addition,
based upon the data it considered, the
agency finds that carbazole violet is
suitable for use in coloring contact
lenses.

VL. Inspection of Documents

In accordance with § 71.15 (21 CFR
71.15), the petition and the documents
that FDA considered and relied upon in
reaching its decision to approve the
petition are available for ingpection at
the Center for Food Safety and Applied
Nutrition by appointment with the
information contact person listed above.
As provided in 21 CFR 71.15, the agency
will delete from the documents any
materials that are not available for
public disclosure before making the
documents available for inspection. -

VIL Environmental Impact

The agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact
on the human environment, and that an
environmental impact statement is not
required. The agency's finding of no

significant impact and the evidence
suporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
{address above) between 9 a.m. and 4
p.m:., Monday through Friday. This
action was considered under FDA's final
rule implementing the National
Environmental Policy Act (21 CFR Part
25).

VIIL Reference

The following reference has been
placed on display in the Dockets
Management Branch (address above)
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday.

1. Memorandum of February 19, 1985, from
the Food Additive Chemistry Evaluation
Branch to the Petitions Control Branch, Re:
“Color Additives in Contact Lenses.”

IX. Objections
Any person who will be adversely

" affected by this regulation may at any

time on or before November 21, 1988 file
with the Dockets Management Branch
(address above) written objections
thereto. Each objection shall be
separately numbered, and each
numbered objection shall specify with
particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event that
a hearing is held. Failure to include such
a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number found
in brackets in the heading of this
document. Any objections received in
response to the regulation may be seen
in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

List of Subjects in 21 CFR Part 73 -

Color additives, Cosmetics, Drugs,
Medical devices. :

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, Part 73 is amended
as follows:
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PART 73—LISTING OF COLOR
ADDITIVES EXEMPT FROM
CERTIFICATION

1. The authority citation for 21 CFR
Part 73 continues to read as follows:

Authority: Secs. 701, 708, 52 Stat. 1055-1056
as amended, 74 Stat. 399-407 as amended (21
U.S.C. 371, 376); 21 CFR 5.10.

2. New § 73.3107 is added to Subpart
D to read as follows:

§ 73.3107 Carbazole violet.

(a) Identity. The color additive is
carbazole violet (Pigment Violet 23)
(CAS Reg. No. 6358-30-1, Colour Index
No. 51319).

(b) Uses and restrictions. (1) The
substance listed in paragraph (a) of this
section may be used as a color additive
in contact’lenses in amounts not to
exceed the minimum reasonably
required to accomplish the intended
coloring effect.

(2) Authorization for this use shall not
be construed as waiving any of the

requirements of sections 510(k), 515, and

520(g) of the Federal Food, Drug, and
Cosmetic Act (the act) with respect to
the contact lens in which the color
additive is used.

(c) Labeling. The label of the color
additive shall conform to the
requirements of § 70.25 of this chapter.

(d) Exemption from certification.
Certification of this color additive is not
necessary for the protection of the
public health, and therefore the color
additive is exempt from the certification
requirements of section 706(c) of the act.

Dated: October 18, 1988.
John M. Taylor,

Associate Commissioner for Regulatory
Affairs.

[FR Doc. 88-24459 Filed 10-20-88; 8:45 am]
BILLING CODE 4160-01-M

21 CFR Part 73
[Docket No. 87C-0253]

Listing of Color Additives for Coloring
Contact Lenses; Chromium-Cobalit-
Aluminum Oxide

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
color additive regulations to provide for
the safe use of chromium-cobalt- -
aluminum oxide for coloring contact .
lenses. This action is in response to a
petition filed by CooperVision, Inc.
DATES: Effective November 22, 1988,
except for any provisions that may be
stayed by the filing of proper objections;

written objections and requests for a
hearing by November 21, 1988.
ADDRESS: Written objections to the
Dockets Management Branch (HFA-
305), Food and Drug Administration,
Room 4-62, 5600 Fishers Lane,
Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Mary W. Lipien, Center for Food Safety
and Applied Nutrition (HFF-335), Food
and Drug Administration, 200 C Street.
SW., Washington, DC 20204, 202—472-
5890.

SUPPLEMENTARY INFORMATION:

1. Introduction

In a notice published in the Federal
Register of September 1, 1987 (52 FR
32965), FDA announced that a color
additive petition (CAP 7C0209) had been
filed by CooperVision, Inc., 2610
Orchard Parkway, San Jose, CA 95134,
proposing that 21 CFR Part 73 of the
color additive regulations be amended
to provide for the safe use of chromium-
cobalt-aluminum oxide to color contact
lenses. The petition was filed under
section 706 of the Federal Food, Drug,
and Cosmetic Act (the act) (21 U.S.C.
376).

I1. Applicability of the Act

With the passage of the Medical
Device Amendments of 1976 to the act
(Pub. L. 94-295), Congress mandated the
listing of color additives for use in
medical devices when the color additive
comes in direct contact with the body
for a significant period of time (21 U.S.C.
376(a)). The use of chromium-cobalt-
aluminum oxide as a color additive in
contact lenses is subject to this listing
requirement. The color additive is added
to contact lenses in such a way that at
least some of the color additive will
come in contact with the eye when the
lenses are worn. In addition, the lenses
are intended to be placed on the eye for
several hours a day, each day for 1 year
or more. Thus, the color additive will be
in direct contact with the body for a
significant period of time. Consequently,
the use of the color additive currently
before the agency is subject to the
statutory listing requirement.

III. The Color Additive

The chemical identity of the color
additive chromium-cobalt-aluminum
oxide {CAS Reg. No. 68187-11-1, Colour
Index No. 77343) is the same as that
described in 21 CFR 73.1015(a), which
authorizes the use of the additive for
coloring linear polyethylene sutures. The
composition of the additive is identical
to that described in 21 CFR 73.1015(b).
The range of metal concentrations in the
specifications under § 73.1015 occurs

because the additive is an inorganic
pigment of varying chromium, cobalt,
and aluminum composition, rather than
a compound of precisely defined
chemical composition.

IV. Safety Evaluation

FDA concludes from the data
submitted in the petition and from other
relevant information that the upper limit
of exposure to chromium-cobalt-
aluminum oxide from its use in contact
lenses is 760 nanograms per day. The
agency-calculated upper limit was based
on two factors. First, from information
submitted by the petitioner, FDA
estimated that the maximum use level of
the color additive is 138 micrograms per
lens. Second, the agency made two
worst-case assumptions: (1) That a user
will replace lenses tinted with
chromium-cobalt-aluminum oxide once
each year with a new pair of lenses
tinted with the color additive at the
maximum use level; and (2) that 100
percent of the color additive will migrate
from the lenses into the eyes over the 1-
year period. Because these assumptions
are worst-case estimates, exposure to
chromium-cobalt-aluminum oxide from
its use for coloring contract lenses is
likely to be far less than 760 nanograms
per day.

To establish that the color additive
chromium-cobalt-aluminum oxide is safe
for use in coloring contact lenses, the
petitioner conducted an in vitro
cytotoxicity study on the color additive
using L929 mouse fibroblast cells. The
cell cultures were exposed to the color
additive at various levels. The study
demonstrated that the maximum
concentration of pigment tested, 300
micrograms per milliliter, and that the
no-effect level is greater than 300
micrograms per milliliter.

" To relate this no-effect concentration
for chromium-cobalt-aluminum oxide to
the maximum concentration level in the
eye that would result from the use of
this color additive in contact lenses, the
agency estimated that the daily
exposure of the color additive in each
eye (380 nanograms) will be diluted by
the average daily volume of tears
produced in each eye (1.68 milliliters)..
This concentration is equal to a
maximum daily concentration of 0.226
micrograms of color additive per
milliliter in the tear flow and eye area.
This concentration is more than 1,000 -
times less than the no-effect dose for
chromium-cobalt-aluminum oxide found
in the cytotoxicity study. Data from 5-
day and 21-day ocular irritation studies
in rabbits tested with the colored
contact lenses showed no irritation or
toxicity to the ocular environment.
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Therefore, based upon the available
toxicity data, the small amount of the
color additive added to the contact lens,
and the agency's exposure calculation,
FDA finds that the color additive
chromium-cobalt-aluminum oxide is safe
for use in contact lenses. FDA further
concludes that the safety margin is
sufficiently large that a limitation on the
amount of the color additive that may be
present in the lens is not required
beyond the limitation that only the
amount necessary to accomplish the
intended technical effect may be used.
Batch certification is not required to
ensure safety.

V. Conclusions

Based on data contained in the
petition and other relevant material,
FDA concludes that there is a
reasonable certainty that no harm will
result from the petitioned use of
chromium-cobalt-aluminum oxide for
coloring contact lenses, and that this
color additive is safe for its intended
use. In addition, based upon the data it
considered, the agency finds that
chromium-cobalt-aluminum oxide is
suitable for use in coloring contact
lenses and is adding new § 73.3110a to
Subpart D of the color additive
regulations.

VL. Inspection of Documents

In accordance with § 71.15 (21 CFR
71.15), the petition and the documents
that FDA considered and relied upon in
reaching its decision to approve the
petition are available for inspection at
the Center for Food Safety and Applied
Nutrition by appointment with the
information contact person listed above.
As provided in § 71.15, the agency will
delete from the documents any materials
that are not available for public
disclosure before making the documents
available for inspection.

VI Environmental Impact

The agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact
on the human environment, and that an
environmental impact statement is not
required. The agency's finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p.m., Monday through Friday. This
action was considered under FDA's
Final rule implementing the National
Environmental Policy Act (21 CFR Part
25).

VIIL Objecﬁons

Any person who will be adversely
affected by this regulation may at any
time on or before November 21, 1988 file
with the Dockets Management Branch
(address above) written objections
thereto. Each objection shall be
separately numbered, and each
numbered objection shall specify with
particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event that
a hearing is held. Failure to include such
a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number found
in brackets in the heading of this
document. Any objections received in
response to the regulation may be seen
in the Dockets Management Branch
between 8 a.m. and 4 p.m., Monday
through Friday. FDA will publish a
notice of the objections that the agency
has received or lack thereof in the
Federal Register.

List of Subjects in 21 CFR Part 73

Color additives, Cosmetics, Drugs,
Medical devices.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, Part 73 is amended
as follows:

PART 73—LISTING OF COLOR
ADDITIVES EXEMPT FROM
CERTIFICATION

1. The authority citation for 21 CFR
Part 73 continues to read as follows:

Authority: Secs. 701, 706, 52 Stat. 1055-1056
as amended, 74 Stat. 399407 as amended (21
U.S.C. 371, 376); 21 CFR 5.10.

2. New §73.3110a is added to Subpart
D to read as follows:

§73.3110a Chromium-cobalt-aluminum
oxide.

(a) Identity. The color additive
chromium-cobalt-aluminum oxide
(Pigment Blue 36) (CAS Reg. No. 68187-
11-1, Colour Index No. 77343) shall

conform in identity and specifications to
the requirements of § 73.1015 (a) and (b).

(b) Uses and restrictions. (1) The
substance listed in paragraph (a) of this
section may be used as a color additive
in contact lenses in amounts not to
exceed the minimum reasonably
required to accomplish the intended
coloring effect.

(2) Authorization for this use shall not
be construed as waiving any of the
requirements of sections 510(k}, 515, and
520(g) of the Federal Food, Drug; and
Cosmetic Act (the act) with respect to
the contact lens in which the color
additive is used:

(c) Labeling. The label of the color
additive shall conform to the
requirements of § 70.25 of this chapter.

(d) Exemption from certification.
Certification of this color additive is not
necessary for the protection of the
public health, and therefore the color
additive is exempt from the certification
requirements of section 706(c) of the act.

Dated: October 18, 1988.

John M. Taylor,

Associate Commissioner for Regulatory
Affairs.

[FR Doc. 88-24458 Filed 10-20-88; 8:45 am]
BILLING CODE 4160-01-M

21CFR Part 172

[Docket No. 82F-0185]

Direct Food Additives; Food Additives
Permitted for Direct Addition to Food
for Human Consumption; Dimethyl
Dicarbonate

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug .
Administration (FDA) is amending the
food additive regulations to provide for
the safe use of dimethyl dicarbonate as
a yeast inhibitor in wines. This action
responds to a petition filed by Mobay
Chemical Corp.

DATES: Effective October 21, 1988;.
written objections and requests for a
hearing by November 21, 1988. The
Director of the Office of the Federal
Register approves the incorporation by
reference of certain publications at 21

" CFR 172.133(a)(2), effective October 21,

1988.

ADDRESSES: Written objections to the
Dockets Management Branch (HFA-
305), Food and Drug Administration, Rm.
4-62, 5600 Fishers Lane, Rockville, MD
20857.

FOR FURTHER INFORMATION CONTACT:
JoAnn Ziyad, Center for Food Safety
and Applied Nutrition (HFF-334); Food
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and Drug Administration, 200 C Street
SW., Washington, DC 20204,
202-426-9463. - ‘
SUPPLEMENTARY INFORMATION: In a
notice published in the Federal Register
of July 13, 1982 (47 FR 30291), FDA
announced that a petition (FAP 2A3636)
has been filed by Mobay Chemical
Corp., Penn Lincoln Parkway West,
Pittsburgh, PA 15205, proposing that the
food additive regulations be amended to
provide for the safe use of dimethyl
dicarbonate as a cold sterilant in
beverages and fruit juices.
Subsequently, the petition was amended
to request the use of dimethyl
dicarbonate to prevent the growth of
yeasts in wines only.

Dimethyl dicarbonate is unstable in
aqueous solution and breaks down
almost immediately after addition to
beverages. In wine and aqueous liquids,
the principal breakdown products are
methanol and carbon dioxide. Dimethyl
carbonate and methylethl carbonate, as
well as carbomethoxy amino and
hydroxy adducts of amines, sugars, and
fruit acids, are also formed in minor
amounts. Dimethyl dicarbonate also
may react with traces of ammonia or
ammonium ions in wines to form trace
quantities of methyl carbamate. Methyl
carbamate has been shown to cause
cancer in laboratory animals.

In accordance with 21 CFR 171.1, FDA
has reviewed the safety of the food
additive dimethyl dicarbonate, as well
as that of the by-products formed during
hydrolysis and reaction of the food
additive with other constituents found in
wines. The results of that review are
discussed below.

L. Determination of Safety

Under section 409(c)(3)(A) of the
Federal Food, Drug, and Cosmetic Act
(the act)-(21 U.S.C. 348(c)(3)(A)}, the so-
called “general safety clause” of the
statute, a food additive cannot be
approved for a particular use unless a
fair evaluation of the data available to
FDA establishes that the additive is safe
for that use. Under section 409(c}(5)(A)
of the act (21 U.S.C. 348(c)(5)(A)), in
determining whether a proposed use of a
food additive is safe, among the relevant
factors to be considered is the probable
consumption of the additive and of any
substance formed in or on food because
of the use of the additive. The concept of
safety embodied in the Food Additives
Amendment of 1958 is explained in the
legislative history of the provision:
“Safety requires proof of a reasonble
certainty that no harm will result from
the proposed use of an additive. It does
not—and cannot—require proof beyond
any possible doubt that no harm will
result under any conceivable

circumstance.” (H. Rept. 2284, 85th
Cong., 2nd Sess. 4 {1958)). This concept
of safety has been incorporated into
FDA's food additive regulations (21 CFR
170.3(i)). The anticancer or Delaney
clausé of the Food Additives
Amendment {section 409(c)(3)(A) of the
act (21 U.S.C. 348(c)(3)(A))) provides
further that no food additive shall be
deemed to be safe if it is found to induce
cancer when ingested by man or animal.

In the past, FDA often refused to
approve a use of an additive that
contained even minor amounts of a
carcinogenic chemical, even though the
additive as a whole had not been shown
to cause cancer. The agency now
believes that the Delaney or anticancer
clause is applicable only when the food
additive as a whole is found to cause
cancer. An additive that has not been
shown to cause cancer but that contains
a carcinogenic constituent, or whose use
will lead to the formation of trace
amounts of a carcinogenic substance in
or on food, may be properly evaluated
under the general safety clause of the
statute.! Risk assessment procedures
are used to determine whether there is a
reasonable certainty that no harm will
result from the proposed use of the
additive. Developments in scientific
technology and experience with risk
assessment procedures make it possible
for FDA to establish the safety of such
additives.

The agency's position on additives
that contain a carcinogenic constituent
but that have themselves not been
shown to cause cancer is supported by
Scott v. FDA, 728 F. 2d 322 (6th Cir.
1984). That case involved a challenge to
FDA’s decision to approve the use of
D&C Green No. 5, which contains a
carcinogenic chemical but has itself not
been shown to cause cancer. Relying
heavily on the reasoning in the agency's
decision to list the above color additive,
the United States Court of Appeals for
the Sixth Circuit rejected the challenge
to FDA's action and affirmed the listing
regulation. The agency believes that it is
consistent with the Scott decision to
interpret the constituents policy to
include the current situation, which
relates to the possible formation of trace

! However, the statute calls for a different
treatment from compounds whose use as a food
additive, color additive, or new animal drug
administered to food-producing animals results in
the formation of carcinogenic metabolites in the
animal. Such compounds and their metabolites are
subject to the relevant Delaney Clause and DES
proviso (21 U.S.C. 348(c)(3)(A) (food additives);
376(b)(5)}(B) (color additives); 360b(d}{1)(H)(ii) (new
animal drugs)); as well as the general safety clause.
See the Commissioner’s decision on the withdrawal
of approval of new animal drug applications for
diethylstilbestrl (44 FR 54852 at 54868-54869;
September 21, 1979).

amounts of a carcinogenic substance
from the use of a food additive in food
but in which the additive itself has not
been shown to cause cancer.

I1. Safety of Petitioned Use of Dimethyl
Dicarbonate

FDA finds that the petitioned use level
of 100 to 200 parts per million (ppm) of
dimethyl dicarbonate will result in
virtually no exposure of consumers to
the additive itself. Dimethyl dicarbonate
is unstable in aqueous solution and
breaks down almost immediately after
addition to the food (beverages) to form
primarily carbon dioxide and methanol.
The instability of dimethyl dicarbonate
is confirmed by data submitted by the
petitioner showing that dimethyl
dicarbonate cannot be detected by
analysis of food to which it has been
added.

To establish that dimethyl
dicarbonate is safe for use as an
inhibitor of yeast in wine, the petitioner
submitted data from acute, subchronic,
and chronic toxicity studies. In the
subchronic and chronic toxicity studies,
rats received either water, orange juice,
or wine treated with 4,000 (ppm) of
dimethyl dicarbonate (20 times the
proposed use level in wine) as the
drinking fluid while the controls
received water, orange juice, or wine.
These studies revealed no adverse
effects from water, orange juice, or wine
treated with dimethyl dicarbonate.

In other chronic toxicity studies, dogs
received either water or orange juice
treated with 4,000 ppm of dimethyl
dicarbonate as the drinking fluid. These
studies also revealed no adverse effects
from the water or orange juice treated
with dimethy! dicarbonate. _

The petitioner also submitted a 2-
generation rat study in which rats
received drinking fluids that were
treated with dimethyl dicarbonate (4,000
ppm). This study revealed no adverse
effects. These chronic and
multigeneration studies of dimethyl
dicarbonate did not produce any
evidence that it is a carcinogen.

I11. Safety of Substances That May be
Present in Wine Due to Use of the
Additive

Because dimethy! dicarbonate
decomposes into other chemical species
when added to aqueous solutions such
as wine, FDA has also evaluated the
safety of the chemicals formed as a
result of the addition of dimethyl
dicarbonate to wine.

A. Minor Reaction Products

The minor reaction products formed in
wine from the use of dimethyl
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dicarbonate include methylethyl
carbonate and carbomethoxy amino-
and hydroxy-adducts of amines, sugars,
and naturally occurring fruit acids such
as lactic acid, citric acid, and ascorbic
acid (vitamin C). Dimethyl carbonate, an
impurity in dimethyl dicarbonate, is also
found in wine in minor amounts as a
result of the use of the additive.

The petitioner presented data to show
that the addition of 100 to 200 ppm of
dimethy! dicarbonate to wine is
effective in inhibiting the growth of most
species of yeast found in wine. Based on
this level of addition, for a wine intake
of 232 grams per person per day (the
90th percentile consumption level for
*drinkers only"-—Most recent USDA
Food Consumption Survey, 1977-78),
and based on data submitted by the
petitioner, the agency estimates that the
maximum daily consumption of the
minor reaction products resulting from
the addition of dimethyl dicarbonate to
wine is from 2 to 5 milligrams per person
per day. Because these reaction
products were formed in the dimethyl
dicarbonate-treated fluids (water and
wine) used in the subchronic and’
chronic rat and dog studies submitted by
the petitioner, the safety of the reaction
products is evidenced by the findings of
no-adverse effects in these studies.

The safety of methylethyl carbonate
was further evaluated in a subchronic
toxicity study in rats in which this
substance was added to the drinking
water at levels of 0, 1,000, 3,000 and
10,000 ppm for 3 months. The average
daily consumption of methylethyl
carbonate ranged from approximately
0.1 milligram per kilogram to 1 gram per
kilogram body weight per day. No
adverse effects in rats from drinking the
water treated with methylethyl
carbonate were seen in this study.

A teratogenicity study was conducted
with pregnant female rats of the Long-
Evans FB30 strain. The animals were fed
diets containing methylethyl carbonate
at levels of 0, 100, 1,000 and 10,000 ppm.
No signs of toxicity were noted in the
study report. However, there was a
dose-related reduction in fluid intake
and a slight decrease in body weight
gain in pregnant females receiving
methylethyl carbonate throughout the
gestational period. The reduced fluid
intake appears to be attributable to the
bad taste and smell of the water
containing the methylethyl carbonate.
All test and control females were
sacrificed at day 20 (Cesarean sections
were performed}, and the fetuses were
examined. No embryotoxic or
teratogenic effects were found in this
examination.

To establish the safety of dimethyl
carbonate the petitioner submitted a

subchronic study in which dimethyl
carbonate was incorporated into the
drinking water at levels of 0, 1,000, 3,000
and 10,000 ppm. An increase in body
weight gain was observed in male rats
at all treated levels. No adverse effects
were found in this study at 10,000 ppm
or at lower levels.

B. Carbon Dioxide _

Carbon dioxide, one of the principal
hydrolysis products of dimethyl
dicarbonate, is a natural product of
animal metabolism. Prolonged exposure
to concentrations of carbon dioxide (in
inhaled air) at levels higher than 5
volume per cent may lead to
unconsciousness and death (Ref. 7).
Carbon dioxide is present in solution as
the carbonate and bicarbonate anions,
however, and is routinely used to
carbonate beverages (Ref. 8). The levels
of carbon dioxide present in wine as a
result of the use of dimethyl dicarbonate
are well below the levels found in
carbonated beverages. Thus, the agency
has no evidence that carbon dioxide
would be harmful under the intended
conditions of use.

C. Methanol

Methanol is the principal reaction
product of concern resulting from
addition of dimethyl dicarbonate to
wine. Theoretically, complete
hydroloysis of dimethyl dicarbonate
would yield 2 moles of methanol and 2
moles of carbon dioxide from each mole
of dimethyl dicarbonate added to wine.
On a weight basis, this yield
corresponds to approximately 48
milligrams of methanol for each 100
milligrams of the additive added to a
liter of wine. In aqueous/alé¢oholic
solutions such as wine, the theoretical
level of methanol is not achieved
because dimethyl dicarbonate may also
react with naturally occurring minor
constituents of the solution to form other
chemicals in trace amounts. However, to
estimate a worst case exposure of
consumers to methanol from the
proposed use of the additive, the agency
assumed complete hydrolysis of
dimethyl dicarbonate to methano! and
carbon dioxide. Based on the addition of
100 to 200 mg dimethyl dicarbonate to
one liter of wine and on a wine intake of
232 grams per person per day (90th
percentile consumption level), the
agency estimates that the daily intake of
methanol from this use of dimethyl
dicarbonate would range from 11 to 22
milligrams per person per day {0.18 to
0.36 milligram per kilogram body weight
for a 60 kilogram person) (Ref. 1).

The agency considers the daily intake
of methanol from the addition of
dimethyl dicarbonate to wine, even

when added to the amount of methanol
naturally present in other foods such as
fresh fruits and vegetables and grain
alcohol, to be safe. An adult human can
metabolize up to 1500 milligrams of
methanol per hour with no adverse
symptoms or effects (Ref. 2). The levels
of methanol that occur in wine and fruit
juices average up to 140 milligrams per
liter and an additional 50 to 100
milligrams per liter may result from the
use of dimethyl dicarbonate, assuming a
wine intake of 232 grams per person per
day (Ref. 1). The total methanol
exposure from these sources would be
up to 50 to 80 milligrams per person per
day. There is, therefore, a large margin
of safety between the methanol intake
and the amount which can be safely
ingested.

D. Methyl Carbamate

1. Carcinogenicity. Reaction of
dimethy! dicarbonate with naturally
occurring ammonia or ammonium ions
in wine may result in the formation of
trace amounts of methyl carbamate
which has been shown to be
carcinogenic in rats (Ref. 3). FDA has
evaluated the safety of this reaction by-
product using risk agsessment
procedures to estimate the upper-bound
limit of risk presented by the presence of
this chemical as an impurity in wine
treated with dimethyl dicarbonate.
Based on this evaluation, the agency has
concluded that under the proposed
conditions of use, dimethy! dicarbonate
is safe.

2. Basis for evaluation. The risk
assessment procedures that FDA used in
this evaluation are similar to the
methods that it has used to examine the
risk associated with the presence of
minor carcinogenic impurities in various
food and color additives (see, e.g., 48 FR
13018; April 2, 1984). This evaluation of
the risk from the use of dimethy!
dicarbonate has two aspects: (1)
Assessment of the probable exposure to
methyl carbamate produced in food
from the use of dimethyl dicarbonate;
and (2) extrapolation of the risk
observed in the animal bioassay to the
conditions of probable exposure to
humans.

- Based on the level of methyl
carbamate produced from the addition
of dimethyl dicarbonate to wine as a
yeast inhibitor, as well as the estimated
lifetime consumption of wine, FDA
estimated the worst case exposure to
methyl carbamate to be 2.4 micrograms
per person per day (Refs. 1, 4, and 5).
The agency used data in a
carcinogenesis bioassay report on
methyl carbamate conducted by the
National Toxicology Program (NTP)
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(Ref. 4) to estimate the upper-bound
level of lifetime human risk from.
exposure to this chemical stemming
from the proposed use of dimethyl
dicarbonate.

The bioassay report consisted of
results from studies of methyl
carbamate in both rats and mice. The
bioassay in BGC3F1 mice was reported
by NTP to be negative. The bioassay of
methyl carbamate in F344/N rats.
consisted of a 2-year chronic study and
a parallel study with sacrifices at 8, 12,

" and 18 months. The 2-year study
employed a high dosage level of 200
milligrams per kilogram body weight.
The parallel study employed one dosage
level of 400 milligrams per kilogram
body weight. An increase in
hepatocellular neoplasms was found at
the high dose in female F344/N rats of
the 2-year study. In the parallel study,
hepatocellular neoplasms were found at
6 months in both sexes, and the
sacrifices at the later times revealed a
classic picture of progression from
benign to highly malignant neoplasms
dependent upon the length of time of
exposure. The NTP concluded that
“there was clear evidence of
carcinogenic activity for male and
female F344/N rats given methyl
carbamate as indicated by incidences of
hepatocellular neoplastic nodules and
hepatocellular carcinoma" (Ref. 3.

3. Results of evaluation. Using the
NTP bioassay report, the Center for
Food Safety and Applied Nutrition's
Quantitative Risk Assessment
Committee (QRAC) estimated the
human cancer risk from the potential
exposure to methyl carbamate stemming

"from the proposed use of dimethyl
dicarbonate as & yeast inhibitor in wine
(Refs. 4 and 5)..

The QRAC used a quantitative risk
assessment procedure (linear
proportional madel] to extrapolate from
the dose used in the animal experiment
through zera to cover the very low doses
expected to be encountered under the
proposed conditions of use of the
additive. This procedure is not likely to
understimate the actual risk from the.
very low doses and may, in fact,
exaggerate it because the extrapolation
models used are designed to estimate
the maximum risk consistent with the
data. For this reasan, the estimate can
be used with cenfidence to determine to
a reasonable certainty whether any
harm will result from the proposed
conditions and a level of use of 200 ppm
of the food additive.

Based on a warst case exposure.to.
methyl carbamate (2.4 micrograms per
person per day), FDA estimated, using a
simple linear model, that the upper-
bound limit of individual lifetime risk .

from potential expasure to methyl
carbamate is 2.4x10 ~%or less than T in
42 million. Because of numerous:
conservatisms in the exposure estimate,
lifetime avaraged individual exposure to
methyl carbamate is expected to be
substantially less than the estimated
daily intake, and, therefore, the
calculated upper-bound risk would be
less. Thus, the agency concludes that
there is a reasonable certainty of no
harm from the exposure to methyl
carbamate that results from the use of
up to 200 ppm of dimethyl dicarbonate
in wine.

4. Need for specifications. The agency
has also congidered whether a
specification is necessary to control the
amount of methyl carbamate that may
be formed in wine treated with the
additive. The agency finds that the
amount of methyl carbamate formed in
wine may be controlled by limiting the
amount of dinmethyl dicarbonate that can
be added to the wine to 200 ppm or less
rather than by setting a specification for
the level of methyl carbamate impurity
in wine. The petitioner submitted data
to show that the maximumevel of
methyl carbamate impurity formed in
commercial wine is less than 10 parts
per billion (pph) for each 100 ppm of -
dimethyl dicarbonate added to wine. A
200 ppm level of dimethyl dicarbonate is
sufficient to control the growth of all
significant genera and species of yeast
in wine that has been adequately
pasteurized or ultra/filtered according
to current good maufacturing practices
to reduce the microbial count to 500 per
milliliter (ml]) or less.

E. Ethyl Carbamate

The petitioner submitted studies in
which gas chromatography/mass
spectroscopy was used to measure the
formation of ethyl carbamate (urethane)
in dimethyl dicarbonate-treated wine
and model wine solutions, in the
presence of high concentrations of
ammonium ions. These studies,
conducted over a 12-month period,
failed to show the formation of ethyl
carbamate in excess of endogenous
levels found in wine. These studies also
did not show evidence of formation of
ethyl carbamate by transesterification of
methyl carbamate. Thus there is no
indication that the use of dimethy!
dicarbonate affects the level of ethyl
carbamate in wine.

The agency is aware that ethyk
carbamate, an animal carcinogen,
occurs as a contaminant in wine. The
agency is in the process of obtaining as.

_ much information as possible about the

levels of such ethyl carbamate-
contamination. In addition, in

cooperation: with the wine industry, a
program, has been instituted to find and
control the formation of ethyl carbamate
so as to reduce it to the extent possible.
(Agreement Between the Association of
American Vintners, the Wine Institute,
and FDA, “Ethyl Carbamate Voluntary
Program,” Jan. 7, 1988] (Ref. 6].

IV. Conclusion on Safety

FDA has evaluated all of the data in
the petition pertaining to the use of
dimethyl dicarbonate in wine and has
determined that the additive is safe for
its proposed use.

To ensure the safe to the additive,
FDA, under 21 U.S.C. 348(c)(1)(A), finds
that it is necessary to require that the
label of the package containing the
additive contain, in addition to other
information required by the Federat
Food, Drug, and Cosmetic Act, (1) the
name of the additive, “dimethyl
dicarbonate,” and (2) directions to
provide that not more than 200 ppm of
dimethy] dicarbonate will be added to
the wine.

In accordance with 171.1(h) (21 CFR
171.1(h)), the petition and the documents
that FDA considered and relied upon in
reaching its decision to approve the
petition are available for inspection at
the Center for Food Safety and Applied
Nutrition by appointment with the
information contact person listed above.
As provided in 21 CFR 171.1(h), the
agency will delete from the documents
any materials that are are not available
for public disclosure before making the
documents available for inspection.

The agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact
on the human environment and that an
environmental impact statement is. not
required. The agency’s finding of no
significant impact and the evidence
supporting that finding may be seen in
the Dockets Management Branch
(address above) between 9 a.m. and 4
p.m., Monday through Friday. Under
FDA's regulations implementing the
National Environmental Policy Act (21
CFR Part 25), an environmental
assessment is required for an action of
this type under 21 CFR 25.31a(a}.

V. References

The following references have been
placed on display in the Deckets
Management Branch (address above)}
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday:

1. Memorandum dated January 14, 1987,
Regulatory Food Chemistry Branch to GRAS
Review Branch, “Dimethyl Dicarbonate
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(DMDC) in Wine. Submission of September 5,
1986; Exposure Estimate for Methyl
Carbamate (MC) and Methanol in Wine.”

2. Letter of A.]. Lehman, February 12, 1963,
in Food Additive Petition No. 0A0043 (FAP
0A0043).

3. NTP Technical Report on the Toxicology
and Carcinogensis Studies of Methyl
Carbamate in F344/N Rats and B6C3F1 Mice,
National Toxicology Program U.S.
Department of Health and Human Service,
Reprt No. 328, 1986.

4. Memorandum dated October 28, 1988,
Quantitative Risk Assessment Committee to
Office of Toxicological Sciences, “Methyl
Carbamate in Wine.”

5. Memorandum dated November 20, 1987,
Quantitative Risk Assessment Committee to
Office of Toxicological Sciences, *Methyl
Carbamate in Wine.”

6. “Ethyl Carbamate Voluntary Program,”
Final Agreement Between the Wine Institute,
the Association of American Vintners and
the Food and Drug Administration, January 7,
1988.

7. Ballou, W. Robert, “Carbon Dioxide,”
Encyclopedia of Chemical Technology, 4:725-
742, 1978

8. Mones, Martha, “Carbonated
Beverages,” Encyclopedia of Chemical
Technology, 4:710-725, 1978.

Any person who will be adversely
affected by this regulation may at any
time on or before November 21, 1988 file
with the Dockets Management Branch
(address above) written objections
thereto. Each objection shall be
separately numbered, and each
numbered objection shall specify with
particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event that
a hearing is held. Failure to include such
a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number found
in brackets in the heading of this
document. Any objections received in
response to the regulation may be seen
in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

List of Subjects in 21 CFR Part 172

Food additives, Reporting and
recordkeeping requirements,
Incorporation by reference.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under the
authority delegated to the Commissioner
of Food and Drugs, Part 172 is amended
as follows:

PART 172—FOOD ADDITIVES
PERMITTED FOR DIRECT ADDITION
TO FOOD FOR HUMAN CONSUMPTION

1. The authority citation for 21 CFR
Part 172 continues to read as follows:

Authority: Secs. 201(s), 409, 72 Stat. 1784~
1788 as amended (21 U.S.C. 321(s), 348); 21

"~ CFR5.10 and 5.61.

2. Section 172.133 is added to Subpari
B to read as follows:

§ 172.133 Dimethyl dicarbonate.

Dimethyl dicarbonate (CAS Reg. No.
4525-33-1) may be safely used in wine
in accordance with the following
prescribed conditions:

(a) The additive meets the following
specifications:

(1) The additive has a purity of not
less than 99.8 percent as determined by
the following titration method:

Principles of Method

Dimethyl dicarbonate (DMDC) is
mixed with excess diisobutylamine with
which it reacts quantitatively. The
excess amine is backtitrated with acid.

Apparatus

250-milliliter (mL) Beaker

100-mL Graduate cylinder

25-mL Pipette

10-mL Burette (automatic, eg., Metrohm
burette)

Stirrer

Device for potentiometric titration

. Reference electrode

Glass electrode

Reagents

Acetone, analytical-grade

Solution of 1 N diisobutylamine in
chlorobenzene, distilled

1 N Acetic Acid

Procedure

Accurately weigh in about 2 grams of the
sample (W) and dissolve in 100 mL acetone.
Add accurately 25 mL of the 1 N
diisobutylamine solution by pipette and
allow to stand for 5 minutes. Subsequently,
titrate the reaction mixture potentiometrically
with 1 N hydrochloric acid (consumption=a
mL) while stirring. For determining the blank
consumption, carry out the analysis without a
sample (consumption=>5 mL).

Calculation
(b-a)x13.4
w

% DMDC

it

Note.—For adding the diisobutylamine
solution, always use the same pipette and
wait for a further three drops to fall when the
flow has stopped.

(2) The additive contains not more
than 2,000 ppm (0.2 percent) dimethyl
carbonate as determined by a method
entitled “Gas Chromatography Method
for Dimethyl Carbonate Impurity in
Dimethyl Dicarbonate,” which is
incorporated by reference in accordance
with 5 U.S.C. 552(a). Copies are
available from the Division of Food and
Color Additives, Center for Food Safety
and Applied Nutrition (HFF-334), 200 C
Street SW., Washington, DC 20204, or
available for inspection at the Office of
the Federal Register, 1100 L Street NW.,
Washington, DC 20408.

(b) The additive is used or intended
for use as an inhibitor of yeast in wine
under normal circumstances of bottling
where the viable yeast count has been
reduced to 500 per milliliter or less by
current good manufacturing practices
such as flash pasteurization or filtration.
The additive may be added to wine in
an amount not to.exceed 200 parts per
million (ppm).

(c) To ensure the safe use of the food
additive, the label of the package
containing the additive shall bear, in
addition to other information required
by the Federal Food, Drug, and Cosmetic
Act:

(1) The name of the additive
“dimethyl dicarbonate.”

(2) Directions to provide that not more
than 200 ppm of dimethyl dicarbonate
will be added to the wine.

Dated: October 17, 1988.

John M. Taylor,

Associate Commissioner for Regulatory
Affairs.

[FR Doc. 88-24417 filed 10-20-88; 8:45 am]
BILLING CODE 4160-01-M

——

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Assistant Secretary for
Community Planning and
Development

24 CFR Part 570

[Docket No. R-88-1204; FR-1895]
Community Development Block
Grants; Final Rule; Corrections

AGENCY: Office of the Assistant
Secretary for Community Planning and
Development, HUD.

ACTION: Final rule; corrections.

SUMMARY: The purpose of this document
is to make editorial corrections to a final
rule published September 6, 1988 (53 FR
34416), that amended substantial
portions of its Community Development
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Block Grants (CDBG) regulation at 24
CFR Part 570.

FOR FURTHER INFORMATION CONTACT:
James R. Broughman, Director,
Entitlement Cities Division, Office of
Block Grant Assistance, Room 7280,
Department of Housing and Urban
Development, 451 Seventh Street SW.,
Washington, DC 20410-5000, telephone
(202) 755-5977. (This is not a toll-free
number.}

SUPPLEMENTARY INFORMATION: On
September 6, 1988 (53 FR 34416}, the
Department amended substantial
portions of its Community Development
Block Grants (CDBG) regulation at 24
CFR Part 570 in order to update and
make more efficient the CDBG program.
The rule also incorporated legislative
changes to Title I of the Housing and

- Community Development Act of 1974
contained in the Housing and Urban-
Rural Recovery Act of 1983 and the
Housing and Community Development
Act of 1987.

Accordingly, the following corrections
are made in FR Doc. 88-20101 published
in the Federal Register on September 6,
1988 at 53 FR 34416:

§570.3 [Corrected}
1. In § 570.3(j}, on page 34437, third
column, correct “1970" to read *“1960".
2. In § 570.3(v){3}(i), on page 34438,

second column, line 8, correct the word

“act” to read "Act”.

3.In § 570.3(w}), on page 34438, third
column, in lines 5 and 7, correct
“section” to read “Section”, and in line
8, correct “program” to read “Program”.

4. In § 570.3(x), on page 33438, third
column, in lines 5 and 10, correct the
word “section” to read “Section”, and in
line 11, correct “program” to read
“Program'. '

5. On page 34439, third column, in the
table of contents, in § 570.204, correct
the word “'subrecipients”.

§ 570.200 [Corrected]

6. In § 570.200(j}{2) concluding text, on
page 34442, first column, line 11, correct
“(j}(3)x" to read “(j)(3)".

§570.202 [Corrected]
7. § 570.202(b)(6), on page 34443 thlrd
column, line 2, correct *‘of” to read “‘or”.
8. In § 570.202(d), on page 34444, first
column, top of page, line 8, correct "“of”*
to read “or

§ 5§70.206 [Corrected]

9. In § 570.206(c}), on page 34445. third
column, line 14, correct "hxgh
proposition of lower income” to read
“high proportion of low and moderate
income”.

10. In. § 570.206(g) introductory text, on
page 34445, third column, line 15, correct
“by lower income households,” to read
“by low and moderate income
households,” and in line 189, correct
“affordable rents/costs by lower
income” to read “affordable rents/costs
by low and moderate income".

11. In § 570.206(g}(3), on page 34446,
column one, line 7, correct “program” to
read “Program”.

12. In § 570.206(g)(6), on page 34446,
column one, line 5, correct “lower
income persons” to read “low and
moderate income persons”.

§570.207 [Corrected]

13. In § 570.207(b){2){ii), on page 344486,
third column, correct “work” to read
“works”,

§ 570.208 [Corrected]

14. In § 570.208(a)(3)(i}(A), on page
34448, first column, correct “non-elderly
housing project;” to read “non-elderly
rental housing project;”.

15. In § 570.208(d)(1), on page 34449,
first column, in last sentence, correct
8§ 570.505” to read "§ 570.505".

§ 570.301 [Corrected]

16. In § 570.301(b)(1)(i), on page 34449,
second column, correct “recieved” to
read “received”, and omit close
parenthetical after the word “use”, and
insert close parenthetical after the word
“activities” and before the semi-colon.

§ 570.303 [Corrected]

17. § 570.303(h), on page 34450, second
column, last line, correct “105(1)(11})” to
read ““105(a)(11)".

§ 570.506 [Corrected]

18. In § 570.506(b), on page 34454,
second column, line 10, correct “used in
the definition of “low and moderate -
income person” at § 570.3;” to read
‘“used in the definitions of “low and
moderate income person” and low and
moderate income household” (as
applicable) at § 570.3;".

19. Section 570.506(b)(2}(ii), on page
34454, second column, is correctly
revised to read “The income
characteristics of families and unrelated
individuals in the service area; and”.

20. In § 570.506(g)(5), on page 34456,
first column, correct “the hiring and
training of lower income residents and
the use of local businesses.” to read “the
hiring and training of low and moderate
income persons and the use of local
businesses.”

§570.606 [Corrected]
21. In § 570.606(b)(1)(iii)(B). on page

34459, third column, line 3, correct by

n ”

removing at end of line.

22.In § 570 606(d), on page 34461,
second column, line 18 is corrected by
removing the citation reference, "'(see 24
CFR 570.201(i))".

© §570.608 [Corrected]

23. In § 570.608(c}, on page 34462,
second column, in the introductory
paragraph, correct by removing the fast
sentence, “These requirements shall be
implemented not later than September
21,1987.”

24. In § 570.608(c)(2), on page 34462,
third column, the definition for
“Elevated blood lead level or EBL." is
corrected to read, “Excessive absorption
of lead, that is, a confirmed
concentration of lead in whole blood of
25 pg/dl (micrograms of lead per
deciliter of whole blood) or greater.”

§ 570.609 [Corrected]

25. In § 570.609, on page 34463, second
column, line 4, correct the word,
“service” to read “services”.

§570.610 [Corrected]

26. In § 570.610, on page 34463, second
column, correct section heading to read,
“Uniform administrative requirements
and cost principles”.

§570.611 [Corrected]

27.1In § 570.611(a}(2), on page 34463,
third column, in the parenthetical phrase
on line 12, correct the word “of” to read
liol‘!l.

§ 570.904 [Corrected]

28. In § 570.904(c)(2){iv), on page
34469, first column, line 8, correct
“{C)(1)” to read “(c}(1)".

Authority: Title I, Housing and Commumty
Development Act of 1974 {42 U.S.C. 5301-20);

and sec. 7(d), Department of Housing and
Urban Development Act (42 U.S.C. 3535(d}}.

Dated: October 17, 1988.
Grady ]. Norris,
Assistant General Counsel for Regulations.
[FR Doc. 88-24393 Filed 10-20-88; 8:45 am}
BILLING CODE 4210-29-M '

24 CFR Part 570
(Docket No. R-88-1338; FR-2178]

Uniform Administrative Requirements
for Grants and Cooperative
Agreements to State and Local
Governments; Technical Amendment

AGENCY: Department of Housing and
Urban Development.
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ACTION: Technical Amendment.

SUMMARY: This document amends
certain sections in the HUD portion of a
common final rule that established
consistency and uniformity among
Federal agencies in the administration
of grants and cooperative agreements to
State, local and federally recognized
Indian tribal governments.
EFFECTIVE DATE: October 1, 1988,
FOR FURTHER INFORMATION CONTACT:
Edward L. Girovasi, Jr., Director, Policy
and Evaluation Division, Office of
Procurement and Contracts, Department
of Housing and Urban Development,
Room 5260, 451 Seventh Street SW.,
Washington, DC 20410. Telephone {202)
755-5294. (This is not a toll-free
number.)
SUPPLEMENTARY INFORMATION: On
March 11, 1988 (53 FR 8034), a common
final rule was published in the Federal
Register to implement OMB Circular A-
102 “Uniform Administrative
Requirements for Grants to State and
Local Governments”. The rule
established consistency and uniformity
among the Federal agencies in the
administration of grants and cooperative
- agreements to State, local and federally
recognized Indian tribal governments.

The Department'’s portion of the rule
contained erroneous references to a
citation that is being revised in this
document.

Accordingly, 24 CFR Part 570 is
amended as follows:

PART 570—[AMENDED]

1. The authority citation for Part 570
continues to read as follows:

Authority: Title I of the Housing and
Community Development Act of 1974 (42
U.S.C. 5301-5320); sec. 7(d} of the Department
of Housing and Urban Development Act (42
U.S.C. 3535(d}).

§ 570.500 [Amended]

2. Section 570.500(a)(2) is amended by
revising the reference to
*“§ 570.503(b)(7)" to read
“§ 570.503(b}(8)".

§570.503 [Amended)

3. Section 570.503(b){8)(i) is amended
by revising the reference to “§ 570.901”
to read “§ 570.208 (formerly § 570.901)".

§ 570.505 [Amended]

4. Section 570.505(a)(1) is amended by
revising the reference to “570.901" to
read *§ 570.208 [formerly § 570.901)".

Dated: October 17, 1988.

Grady }]. Norris,

Assistant General Counsel for Regulations.
[FR Doc. 88-24392 Filed 10-20-88; 8:45 am)
BILLING CODE 4210-29-M f

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 199
[DoD Regulation 6010.8-R, Amdt. No. 15]

Civilian Health and Medical Program of
the Uniformed Services (CHAMPUS);
Minor Revisions to the CHAMPUS
DRG-BASED Payment System and
Fiscal Year 1989 Rates

AGENCY: Office of the Secretary, DoD.
ACTION: Final rule.

SUMMARY: This final rule makes minor
revisions to the final rule which was
published on August 31, 1988 (53 FR
33461). It revises the comprehensive
CHAMPUS regulation, DoD 6010.8-R (32
CFR Part 199), pertaining to payment for
inpatient hospital services under the
CHAMPUS DRG-based payment gystem
which was implemented on October 1,
1987. These changes are necessary to
conform to changes affecting the
Medicare Prospective Payment System
(PPS) upon which the CHAMPUS DRG-
based payment system is modeled.
EFFECTIVE DATE: This amendment is
effective for inpatient hospital
admission occurring on.or after October
1, 1988.

ADDRESS: Office of the Civilian Health
and Medical Program of the Uniformed
Services, (OCHAMPUS), Office of
Program Development, Aurora, CO
80045-6900.

For copies of the Federal Register
containing this notice, contact the
Superintendent of Documents, U.S.
Government Printing Office,
Washington, DC. 20402, (202) 783-3238.

The charge for the Federal Register is
$1.50 for each issue payable by check or
money order to the Superintendent of
Documents. '

FOR FURTHER INFORMATION CONTACT:
Stephen E. Isaacson, Office of Program
Development, CCHAMPUS, telephone
(303) 361-4005.

To obtain copies of this document, see
the “ADDRESS” section above. Questions
regarding payment of specific claims
under the CHAMPUS DRG-based
payment system should be addressed to
the appropriate CHAMPUS contractor.
SUPPLEMENTARY INFORMATION: On June
3, 1988, we published a proposed’
amendment of rule to modify the
CHAMPUS DRG-based payment system
which was implemented on October 1,
1987. We provided a 30-day comment
period on the proposed amendment of
rule and published the final rule on
August 31. This final rule includes a
number of changes to conform to

statutory or regulatory changes to the
Medicare PPS as well as changes to
expand the CHAMPUS DRG-based
payment system to alcohol/drug abuse
services and psychiatric services in -
general hospital settings. We refer the
reader to the proposed and final rule for
more detailed explanations of the
changes to the CHAMPUS DRG-based
payment system and the implementing
regulations in'32 CFR Part 199.

I. Minor Revision to the CHAMPUS
Regulation Relating to the DRG-Based
Payment System

Several of the provisions of our final
rule were designed to conform to the
Medicare PPS and the final Medicare
rule which was expected to be
published about the same time as our
final rule. However, publication of the
Medicare final rule was delayed, and
subsequently certain changes were
made to areas in which CHAMPUS has
duplicated the Medicare procedures.
This minor revision to the rule is
promulgated to make the CHAMPUS
DRG-based payment system conform to
the Medicare PPS in connection with the
payment formula for cost outlier cases.

In our proposed rule we stated that
“for the most part, our outlier policy
follows the outlier procedures used in
the Medicare PPS" and that CHAMPUS
would make changes similar to the
outlier changes proposed for the
Medicare PPS (53 FR 20580). This was
reiterated in our final rule which stated
that “we think that * * * the policies

- would continue to be the same for both

the Medicare PPS and for the
CHAMPUS DRG-based payment
system” (53 FR 33466).

In our final rule we established the
marginal cost factor for cost outliers at
80 percent in order to conform to the
expected Medicare PPS formula. In
addition, the threshold for cost outliers
was set at $27,000, also to conform to
the anticipated final amount fer the
Medicare PPS. In their final rule,
however, the Health Care Financing
Administration (HCFA) changed the
marginal cost factor to 75 percent and
the threshold amount to $28,000 for the
Medicare PPS, effective November 1,
1988. This minor revision makes
corresponding changes under the
CHAMPUS DRG-based payment
system. All other outlier policies as
contained in our final rule remain
unchanged.

Mindful of the usual practice under
the Administrative Procedure Act of
providing at least 30 days advance
notice before implementing new
regulatory requirements, our adoption of
the new Medicare threshold and
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marginal cost factor amounts will not
apply to cases involving admissions
prior to November 21, 1988. For outlier
cases arising from admissions prior to
November 21, 1988, we are preserving
the prior status quo in effect during
fiscal year 1988. In other words, in
effect, the cost outlier formula change
adopted in our August 31 rule (designed
to take effect October 1) based on what
we thought the Medicare PPS would
implement is being vacated. In its place
we are adopting, effective some 30 days
hence, the formula the Medicare PPS
actually established. In the meantime
we are restoring the formula that was in
place prior to the August 31 rule.
Although not completely in line with
our normal procedure, the approach
reflected here seems most reasonable to
avoid regulatory confusion. No new
round of notice and public comment for
this minor regulatory revisions is
necessary because it follows so directly

from the comment period just provided -

in connection with our August 31, 1988
final rule. In addition, the action of, in
effect, vacating the cost outlier revision
adopted in the August 31 rule need not
be preceded by 30 days advance notice
because it merely restores the prior
status quo for a brief period and is
necessary to avoid the regulatory
confusion that would result if the August
31 change were allowed to go into effect
pending the effective date of the new
revision.

One final twist is that the marginal
payment percentage set out in our June 3
proposed rule and August 31 final rule,
which is being vacated for the most part
by this final rule, is being preserved for.
neonatal services and services in
children’s hospitals. This is because of a
requirement contained in the
Department of Defense Appropriations
Act of Fiscal Year 1989, which permits
DOD to begin DRG system coverage for
these services if a number of “special
measures” are adopted, one of which is
*“a special outlier policy for children’s
hospitals and neonatal services that
combines the thresholds in effect under
. CHAMPUS DRG regulations for fiscal
year 1988 with the higher marginal cost
factors proposed by 53 FR 20580 (June 3,
1988)." See House Conference Report
No. 100-1002, 100th Congress, 2d
Session, pp. 104-5.

II. Note Regarding Slight Change to
Rates and Weights

Attachments to our final rule provided
the rates and weights to be used under
the CHAMPUS DRG-based payment
system during FY 1989. Under the
CHAMPUS DRG-based payment
system, our Adjusted Standardized
Amounts (ASAs), weights, and cost-

share amounts are calculated using the
same update factors used for the
Medicare PPS (§ 199.14(a)(1)(iii)(E)(2})
and using the area wage indexes used in
the Medicare PPS (§ 199.14(a)(1)(iii)(F)).

Subsequent to publication of our final
rule, HCFA revised the Medicare PPS
update factors for FY 1989 and the area
wage index to be used. We had based
our update factors on a market basket of
5.0 percent which HCFA intended to use
at the time, but HCFA has recalculated
the market basket to be 5.4 percent. In
addition, HCFA has changed the wage
indexes that will be used during FY 1989
under the Medicare PPS. We have
recalculated our ASAs, weights and
cost-share amounts using these new
wage indexes.

The revised CHAMPUS weights and
rates are now being calculated to reflect
these revisions and will be published in
the Federal Register for the information
of interested parties within
approximately 10 days. The revised
numbers do not involve changes in the
CHAMPUS regulation, but rather a
slightly different result of applying the
regulation. .

I Regulatory Procedures

Executive Order 12291 requires that a
regulatory impact analysis be performed
on any major rule. A “major rule” is
defined as one which would result in
annual effect on the national economy
of $100 million or more or have other
substantial impacts.

The Regulatory Flexibility Act (RFA)
requires that each federal agency
prepare, and make available for public
comment, a regulatory flexibility
analysis when the agency issues
regulations which would have a
significant impact on a substantial
number of small entities. For purposes of
the Regulatory Flexibility Act, we
consider small entities to include many
nonprofit and for-profit hospitals.

This final rule is not a major rule
under Executive Order 12291. The
change set forth in this final rule, is a
minor revision to a previously published
final rule. Moreover this final rule will
have a very minor impact and will not
significantly affect a substantial number
of small entities. In light of the above, no
regulatory impact analysis is required.

IV. Other Required Information
A. Effective Date

This final rule is effective for inpatient
hospital admissions occurring on or
after October 1, 1988. However, as noted
above, the rule contains provisions
restoring the previously used cost outlier
formula for outlier cases arising from
admissions between October 1, 1988,

and November 21, 1988, and adopting
the new formula for admissions
thereafter.

B. Paperwork Reduction Act

This notice does not impose
information collection requirements.
Therefore, it does not need to be
reviewed by the Executive Officer of
Management and Budget under the
authority of the Paperwork Reduction
Act of 1980 (44 U.S.C. 3501-3511).

List of Subjects in 32 CFR Part 189

Claims, Handicapped, Health
Insurance, and Military personnel.

PART 199—[AMENDED]

Accordingly, 32 CFR Part 199 is
amended as follows:

1. The authority citation for Part 199
continues to read as follows:

Authority: 10 U.S.C. 1079, 1086, 5 U.S.C. 301.

2. Section 199.14 is amended by
revising paragraph (a)(1)(iii)(E)(2)(if) to
read as follows:

§ 199.14 Basic program benefits.

* L * * *

(a) * & %

(1) * & &

(i) * * *

(E) * % &

(1) * ok ok

(if) Cost outliers. Any discharge which
has standardized costs that exceed a
threshold of the greater of two times the
DRG-based amount or $28,000 ($13,500
for neonatal services and for services in
children’s hospitals) shall qualify as a
cost outlier. The standardized costs
shall be calculated by multiplying the
total charges by the factor described in
§ 199.14(a)(1)(iii)(D){4) and adjusting this
amount for indirect medical education
costs. Cost outliers shall be reimbursed
the DRG-based amount plus 75 percent
(90 percent for DRGs related to burn
cases and 80 percent for neonatal
services and for services in children’s .
hospitals) of all costs exceeding the
threshold. Additional payment for cost
outliers shall be made only upon request
by the hospital. Notwithstanding the
threshold amount stated in the first
sentence of this paragraph and the
marginal payment percentage stated in
the third sentence of this paragraph, for
all discharges to patients admitted prior
to November 21, 1988, a threshold
amount of $13,500 (rather than $28,000)
shall apply and (except for burn cases,
neonatal services and services in
children’s hospitals} a marginal payment
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percentage of 80 percent (rather than 75
percent) shall apply.

* * »

Linda Bynum,

Alternate OSD Federal Register Liaison,
Department of Defense.

October 18, 1988. )
{FR Doc. 88-24380 Filed 10-20-88; 8:45 am}
BILLING CODE 2810-01-M _

e ——— S ——

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 60
[AD-FRL-3404~7]

Standards of Performance for New
Stationary Sources; Determination of
Carbon Monoxide Emissions From
Stationary Sources

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This action: (1) Amends
Method 10 and adds Method 10B to
Appendix A, both of which concern the
determination of carbon monoxide
emissions from stationary sources, (2)
revises Performance Specification 4 {PS
4} of Appendix B concerning carbon
monoxide continuous emission
monitoring systems (CEM’s) in
stationary sources, and (3) amends
§ 60.106 regarding test methods and
procedures. Method 10 i3 being amended
by adding an alternative interference
scrubber so that the method can be used
to evaluate nondispersive infrared
CEMS's. Conforming changes are being
made to PS 4 and § 60.106. These
amendments were proposed in the
Federal Register on August 25, 1987 (52
FR 32026).
EFFECTIVE DATE: October 21, 1988,
Under section 307(b)(1) of the Clean
Air Act, judicial review of the actions
taken by this notice is available only by
the filing of a petition for review in the
U.S. Court of Appeals for the District of
Columbia Circuit within 60 days of
today’s publication of this rule. Under
section 307(b)(2) of the Clean Air Act,
the requirements that are the subject of
today’'s notice may not be challenged
later in civil or criminal proceedings
brought by EPA to enforce these
requirements.
ADDRESSES: Docket. Docket No. A-87-
07, containing materials relevant to this
rulemaking, is available for public
inspection and copying between 8:00
a.m. and 4:00 p.m., Monday through
Friday, at EPA’s Central Docket Section,
South Conference Center, Room 4, 401 M

Street SW., Washington, DC 20460. A
reasonable fee may be charged for
copying. -

FOR FURTHER INFORMATION CONTACT:
Foston Curtis or Roger Shigehara,
Emission Measurement Branch (MD-18},
Technical Support Division, U.S. i
Environmental Protection Agency,

Research Triangle Park, North Carolina

27711, telephone {919) 541-1063.
SUPPLEMENTARY INFORMA_TION:

I. The Rulemaking

This rulemaking does not impose
emission measurement requirements
beyond those specified in the current
regulations, nor does it change any
emission standard. Rather, the
rulemaking would simply amend an
existing text method and add an
alternative test method associated with
emission measurement requirements
that would apply irrespective of this
rulemaking.

II. Public Participatioxi

The opportunity to hold a public
hearing on October 9, 1987, at 10:00 a.m.,
was presented in the proposal notice,
but no one desired to make an oral
presentation. The public comment
period was from August 25, 1987, to
November 9, 1987.

I1L Significant Comments and Changes
to the Proposed Rulemaking

One comment letter was received
from the proposal of the rulemaking. The
commenter supported the proposal and
made general comments regarding the
maintenance requirements of Method
10B. No method changes were
recommended and, conseguently, none
have been made to the proposed rule.

IV. Administrative

- The docket is an organized and
complete file of all the information
considered by EPA in the development
of this rulemaking. The docket is a
dynamic file, since material is added
throughout the rulemaking development.
The docketing system is intended to
allow members of the public and
industries-involved to identify readily
and locate documents so that they can
effectively participate in the rulemaking
process. Along with the statement of
basis and purpose of the proposed and
promulgated test method and EPA
responses to significant comments, the
contents of the docket, except for
interagency review materials, will serve
as the record in case of judicial review
(section 307(d)(7)(A)).

Under Executive Order 12291, EPA is
required to judge whether a regulation is
a “major rule” and, therefore, subject to

the requirements of a regulatory impact
analysis. The Agency has determined
that this regiilation would result in none
of the adverse economic effects set forth
in Section 1 of the Order a grounds for
finding a regulation to be a "major rule.”
The Agency has, therefore, concluded
that this regulation is not a *major rule”
under Executive Order 12291.

The Regulatory Flexibility Act (RFA)
of 1980 requires the identification of
potentially adverse impacts of Federal
regulations upon small business entities.
The Act specifically requires the :
completion of a RFA analysis in those
instances where small business impacts
are possible. Because this rulemaking
imposes no adverse economic impacts,
an analysis has not been conducted.

Pursuant to the provisions of 5 U.S.C.
605(b), I hereby certify that the
promulgated rule will not have an
impact on small entities because no
additional costs will be incurred.

This rule does not contain any
information collection requirements
subject to OMB review under the
Paperwork Reduction Act of 1980, 44
U.S.C. 3501 et seq.

List of Subjects in 40 CFR Part 60

Air pollution control,
Intergovernmental relations, Petroleum
refineries, Reporting and recordkeeping
requirements, and Incorporation by
reference.

Date: October 7, 1988.
Lee M. Thomas,
Administrator. . :
40 CFR Part 60 is amended as follows:

PART 60— AMENDED]

1. The authority for 40 CFR Part 60
continues to read:

Authority: Sections 101, 111, 114, 1186, and
301 of the Clean Air Act, as amended {42
U.S.C. 7401, 7411, 7414, 7418, 7601).

§60.106 [Amended]

2. In § 60.106(b}, by adding, after the
first sentence, the following sentence:
“Method 10A or 10B may be used as an
alternative method to Method 10.”

Appendix A—[Amended]

3. In Appendix A, by amending
Method 10 as follows:

a. In sections 5.3.3 and 7.2, by
removing the word “paragraph” and
adding, in its place, the word *section”.

b. In section 7.1.1, by removing the
symbol “]" and adding, in its place, the
word “section”.

c. In sectiong 7.1.1 and 7.1.2, by
deleting the reference "(36 FR 24886)".

d. By redesignating section 10 as
section 11, and redesignating the
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citation numbers 10.1 through 10.8 as
11.1 through 11.8, and by adding a new
section 10 to read as follows:

10. Alternative Procedures

10.1 Interference Trap. The sample
conditioning system described in Method
10A, sections 2.1.2 and 4.2, may be used as an
alternative to the silica gel and ascarite traps.

4. By adding Method 10B to Appendix
A as follows:

* * * * *

METHOD 10B—DETERMINATION OF
CARBON MONOXIDE EMISSIONS FROM
STATIONARY SOURCES

1. Applicability and Principle

1.1 Applicability. This method applies to
the measurement of carbon monoxide (CO)
emissions at petroleum refineries and from
other sources when specified in an applicable
subpart of the regulations.

1.2 Principle. An integrated gas sample is
extracted from the sampling point and
analyzed for CO. The sample is passed
through a conditioning system to remove
interferences dnd collected in a Tedlar bag.
The CO is separated from the sample by gas
chromatography (GC) and catalytically
reduced to methane (CH,) prior to analysis
by flame ionization detection FID. The
analytical portion of this method is identical
to applicable sections in Method 25 detailing
CO measurement. The oxidation catalyst
required in Method 25 is not needed for
sample analysis. Complete Method 25
analytical systems are acceptable
alternatives when calibrated for CO and
opérated by the Method 25 analytical
procedures.

Note: Mention of trade names or
commercial products in this method does not
constitute the endorsement or
recommendation for use by the
Environmental Protection Agency.

1.3 Interferences. Carbon dioxide (CO.)
and organics potentially can interfere with
the analysis. Carbon dioxide is primarily
removed from the sample by the alkaline
permanganate conditioning system; any
residual CO. and organics are separated from
the CO by GC.

2. Apparatus

21 Sampling. Same as in Method 10A,
section 2.1.

2.2 Analysis.

2.21 Gas Chromatographic {(GC)
Analyzer. A semicontinuous GC/FID
analyzer eapable of quantifying CO in the
sample and containing at least the following
major components.

2.2.1.1 Separation Column. A column that
separates CO from CO;, and organic
compounds that may be present. A Y%-in. OD
stainless-steel column packed with 5.5 ft of
60/80 mesh Carbosieve S-II {available from
Supelco) has been used successfully for this
purpose. The column listed in Addendum 1 of
Method 25 is also acceptable.

"2.21.2 Reduction Catalyst. Same as in
Method 25, section 2.3.2.
2.21.3 Sample Injection System. Same as

in Method 25, section 2.3.4, equipped to
accept a sample line from the Tedlar bag.

2.21.4 Flame Ionization Detector.
Linearity meeting the specifications in section
2.3.5.1 of Method 25 where the linearity check
is carried out using standard gases containing
20-, 200, and 1,000~ppm CO. The minimal
instrument range shall span 10 to 1,000 ppm
CoO.

2.21.5 Data Recording System. Same as in
Method 25, section 2.3.6.

3. Reagents

3.1 Sampling. Same as in Method 10A,
section 3.1.

3.2 Analysis.

3.21 Carrier, Fuel, and Combustion
Gases. Same as in Method 25, sections 3.2.1,
3.2.2,and 3.2.3. '

3.2.2 Linearity and Calibration Gases.
Three standard gases with nominal CO
concentrations of 20-, 200-, and 1,000-ppm
CO in nitrogen.

3.2.3 Reduction Catalyst Efficiency Check
Calibration Gas. Standard CH, gas with a
concentration of 1,000 ppm in air.

4, Procedure

41 Sample Bag Leak-checks, Sampling,
and CO. Measurement. Same as in Method
10A, sections 4.1, 4.2, and 4.3.

4.2 Preparation for Analysis. Before
putting the GC analyzer into routine
operation, conduct the calibration procedures
listed in section 5. Establish an appropriate
carrier flow rate and detector temperature for
the specific instrument used.

4.3 Sample Analysis. Purge the sample
loop with sample, and then inject the sample.
Analyze each sample in triplicate, and
calculate the average sample area (A).
Determine the bag CO concentration
according to section 6.2.

5. Calibration

5.1 Carrier Gas Blank Check. Analyze
each new tank of carrier gas with the GC
analyzer according to section 4.3 to check for
contamination. The corresponding
concentration must be less than 5 ppm for the
tank to be acceptable for use.

5.2 Reduction Catalyst Efficiency Check.
Prior to initial use, the reduction catalyst
shall be tested for reduction efficiency. With
the heated reduction catalyst bypassed, make
triplicate injections of the 1,000-ppm CH, gas
(section 3.2.3) to calibrate the analyzer.
Repeat the procedure using 1,000-ppm CO
(section 3.2.2) with the catalyst in operation.
The reduction catalyst operation is
acceptable if the CO response i8 within 5
percent of the certified gas value.

5.3 Analyzer Linearity Check and
Calibration. Perform this test before the
system is first placed into operation. With the
reduction catalyst in operation, conduct a
linearity check of the analyzer using the
standards specified in section 3.2.2. Make
triplicate injections of each calibration gas,
and then calculate the average response
factor (area/ppm) for each gas, as well as the
overall mean of the response factor values.
The instrument linearity is acceptable if the
average response factor of each calibration
gas is within 2.5 percent of the overall mean

value and if the relative standard deviation
(calculated in section 6.9 of Method 25) for
each set of triplicate injections is less than 2
percent. Record the overall mean of the
response factor values as the calibration
response factor (R).

6. Calculations

Carry out calculations retaining at least
one extra decimal figure beyond that of the
acquired data. Round off results only after
the final calculation.

6.1 Nomenclature.

A=Average sample area.

B, =Moisture content in the bag sample,
fraction. :

C=CO concentration in the stack gas, dry
basis, ppm. .

C,=CO concentration in the bag sample,
dry basis, ppm.

F=Volume fraction of CO; in the stack,
fraction.

Pp.r=Barometric pressure, mm Hg.

P, =Vapor pressure H.O in the bag (from
Table 10-2, Method 10A), mm Hg.

R=Mean calibration response factor, area/

ppm. .

6.2 CO Concentration in the Bag.
Calculate C, using Equations 10B-1 and 10B-
2. If condensate is visible in the Tedlar bag,
calculate B,, using Table 10A-1 of Method
10A and the temperature and barometric
pressure in the analysis room. If condensate
is not visible, calculate B,, using the
temperature and barometric pressure at the
sampling site.

Py
B, = Eq. 10B-1
Py
A
e Eq. 10B-2
R(1-B.)

6.3 CO Concentration in the Stack.

C=C,(1-F) Eq. 10B-3
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* * * * *

Appendix B—[Amended]

5. In Appendix B, by revising section
3.2 of Performance Specification 4 to
read as follows:

3.2. Reference Methods. Unless otherwise
specified in an applicable subpart of the
regulation, Method 10 is the RM for this PS.
When evaluating nondispersive infrared
continuous emission analyzers, Method 10
shall use the alternative interference trap
specified in section 10.1 of the method.
Method 10A or 10B is an acceptable
alternative to method 10.

[FR Doc. 88-23900 Filed 10-20-88; 8:45 am]
BILLING CODE 6560-50-M

40 CFR Part 704
[OPTS-82032A; FRL-3466-5]

EDTMPA and its Salts; Submission of
Notice of Manufacture or Import

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is requiring
manufacturers and importers of the
chemical substances phosphonic acid,
(1,2-ethanediylbis(nitrilo-
bis(methylene))) tetrakis- (EDTMPA}
{CAS No. 1429-50-1) and its salts to
notify EPA of current and prospective
manufacture or import of EDTMPA and
its salts. This reporting rule will allow
EPA to track the manufacture, import,
and end uses of EDTMPA and its salts,
and to investigate the health and
environmental impacts of such
activities. Small businesses that ,
manufacture or import these substances
are exempt from this rule.
DATES: In accordance with 40 CFR 23.5
(50 FR 7271), this rule shall be
promulgated for purposes of judicial
review at 1 p.m. eastern time on
November 4, 1988. This rule shall
become effective on December 5, 1988.
FOR FURTHER INFORMATION CONTACT:
Michael M. Stahl, Director, TSCA
Assistance Office (TS-799), Office of
Toxic Substances, Environmental
Protection Agency, Rm. EB—44, 401 M St,,
SW., Washington, DC 20460, Telephone:
(202-554-1404), TDD: (202-554-0551).
SUPPLEMENTARY INFORMATION: This rule
allows EPA to track the manufacture,
import, and end uses of EDTMPA and
its salts, and to investigate the health
and environmental impacts of such
activities.

Public reporting burden for this -
collection of information is estimated to
vary from 4 to 20.5 hours per response,

with an average of 12.25 hours per
response, including time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
Send comments regarding the burden
estimate or any other aspect of this
collection of information, including
suggestions for reducing this burden, to
Chief, Information Policy Branch, PM-
223, U.S. Environmental Protection
Agency, 401 M St., SW., Washington, DC
20460; and to the Office of Information
and Regulatory Affairs, Office of
Management and Budget, Washington,
DC 20503.

1. Authority

EPA is promulgating this rule pursuant
to section 8(a) of the Toxic Substances
Control Act (TSCA), 15 U.S.C. 2607(a).
Section 8(a) authorizes the
Administrator to promulgate rules which
require each person, {other than a small
manufacturer or processor) who
manufactures, imports, or processes or
who proposes to manufacture, import, or
process a chemical substance, to submit
such reports as the Administrator may
reasonably require.

II. Background

This rule was proposed on April 29,
1988 (53 FR 15428). EPA's Office of Toxic
Substances (OTS) initiated assessment
of the health risks from EDTMPA
exposure in response to a TSCA section
8(e) notice reporting osteosarcomas in
male rats orally dosed with the
substance. A Chemical Hazard
Information Profile on EDTMPA was
prepared that identified the substance's
use to prevent precipitation of calcium
salts as the major potential source of
exposure, Subsequent evaluation in the
OTS Existing Chemicals Program
confirmed the hazard concern. -

EPA requires the information to be
submitted in response to this rule
because EDTMPA has potentially
serious hazards to human health.
Overall, the available information on
EDTMPA suggests that humans exposed
to the substance may be at risk of -
developing bone cancer, non-neoplastic
bone disease, metabolic disturbances, or
blood dyscrasias. Although EDTMPA
appears to be used in limited quantities
in cooling water treatment and
electroplating and available exposure
information indicates that current
potential exposure is low, EPA’s
analysis indicates that quantities and
uses do have risk associated with them.
Also, EPA is not satisfied that this
information on current uses is complete.
EPA needs the requested information to
confirm the actual current uses of .

EDTMPA and its salts to assess
exposures and potential risks. In
addition, EPA needs to know if
expanded or new uses with higher
exposure replace old uses so that EPA
can take appropriate action.

III. Comments

A commenter suggested that EPA
exclude from reporting the manufacture
or import of EDTMPA and its salts for
research and development (R&D)
purposes, as a by-product, as an
impurity, and as a non-isolated -
intermediate. Exemptions from TSCA
section 8(a) reporting for the
manufacture or import for R&D
purposes, as a by-product, and as an
impurity are already codified at 40 CFR
704.5. Thus, those persons who
manufacture or import EDTMPA strictly
for R&D purposes, as a by-product, or as
in impurity, are exempt from the
reporting requirements of this rule. EPA"
recognizes the commenter’s concern
with regard to the non-isolated
intermediate exemption. Although EPA
is not promulgating a non-isolated
intermediate exemption in this
rulemaking, such an exemption is
actively being considered as part of the
Comprehensive Assessment Information
Rule (CAIR).

The commenter also suggested a small
quantity exemption of 50,000 pounds for
both initial and follow-up reporting. EPA
does not believe that such an exemption
should be established. A purpose of this
rule is to give EPA the information it
needs to anticipate changes in
production and use before they lead to
significant changes in exposure, and
assess potential risks before they are
significant. The assessment may take
considerable time (1 or 2 years), and
EPA believes that a change in

- production or a plant increasing its

production to over 50,000 pounds per
year may in 1 or 2 years time lead to

- significant exposure. This is especially

true because in this time production may
increase to well over 50,000 pounds per
year, or multiple companies will produce
up to the 50,000 pound limit. The
purpose of this rule is not to find major
changes in exposure as suggested by the
commenter, but rather to help EPA
anticipate major changes in exposure.
The reporting burden/costs for this rule
are relatively low, and the number of
affected companies small. Only 1
company is expected to report. In light
of this and the fact that EPA is
interested in anticipating changes in
exposure, a small quantity exemption is
not established for this rule.
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IV. Summary of This Rule

This rule applies to the following
. chemical substances identified on the
TSCA Chemical Substance Inventory as:

CAS No. Chemical name

Phosphonic  acid, ([1,2-ethanediyl-
bisnitrilobis (methylene)]]tetrakis-
(EDTMPA)

Phosphonic  acid, [1,2-ethanediby-
bisEnitrilobis (methylene)]ltetrakis-,
hexasodium salt

Phosphonic  acid, [1,2-ethanediby-
bisCnitrilobis (methylene)]ltetrakis-,
potassium salt

Phosphonic acid, [1,2-ethanediby-
bis(nitrilobis (methylene)lltetrakis-,
ammonium salt

Cobaltate  (6-),
bis[nitrilobis
(methylene)]1tetrakis{ phosphonato]
1(8-)1-, pentapotassium hydrogen,
(OC-6-21)-

Cobaltate  (6-),
bis[nitrilobis
(methylene)]1tetrakis{phosphonato]
1(8-)- N,N',0,0",0"",0"""']-, penta-
sodium hydrogen, (OC-6-21)-

Cuprate  (6-), [[[1,2-ethanediby-
bis[nitrilobis
(methylene)]ltetrakis{ phosphonato]
1(8-))-, pentapotassium hydrogen,
(0C-6-21)- .

Cobaltate (6-),
bis[nitrilobis
{methylene)tetrakis[phosphonato]
1(6-)- N,N',0,0",0"",0""], pen-
taammonium hydrogen, (OC-6-21)-

Phosphonic acid, [1,2-ethanediby-
bis[nitrilobis (methylene)]ltetrakis-,
tetrapotassium salt

Cadmate (6-), [[[1,2-ethanediby-
bis([nitritobis
(methylene)]ltetrakis[phosphonatol]]
(8-)]-, pentapotassium hydrogen,
(OC-6-21)-

Phosphonic  acid, [1,2-ethanediby-
bisnitrilobis (methylene)]Jtetrakis-,
octaammonium salt

Nickelate (6-), [[[1,2-ethanediby-
bis[nitrilobis
(methylene)]ltetrakis[phosphonato]]
(8-))-, pentaammonium hydrogen,
(OC-6-21)-

Nickelate * (6-),
bisInitrilobis
(methylene)]tetrakis[phosphonatol]
(8-))-, pentapotassium hydrogen,
(OC-6-21)-

Nickelate  (6-),
bis{nitritobis
(methylene)]ltetrakis[phosphonato]}
(8-)}-, pentasodium
(OC-6-21)-

1429-50-1

15142-96-8

34274-30-1

57011-27-5

67924-23-6 [[[1,2-ethanediby-

67969-67-9

[[[1,2-ethanediby-

67989-89-3

68025-39-8

[L[1,2-ethanediby-

68188-96-5

68309-98-8

68901-17-7

68958-86-1
68958-87-2

[LE1,2-ethanediby-

68958-88-3 [1[1,2-ethanediby-

This rule requires each manufacturer
and importer initially to report the
quantity of each substance
manufactured or imported for the
person’s most recently completed
corporate fiscal year, a description of
the commercial uses of the substance
during the most recently completed
corporate fiscal year, the estimated
quantity proposed to be manufactured
or imported in the current corporate
fiscal year, and a description of the
intended commercial uses of the

hydrogen, °

substance during the current corporate
fiscal year. Follow-up reporting is
required when a person manufactures or
imports a substance in a quantity 50
percent greater than the quantity
reported in the most recently submitted
report, and/or when the person
manufactures or imports a substance for
a use not previously reported. Because
of the potentially large number of
substances analogous to the EDTMPA
anion, EPA is announcing its intent to
add such analogous substances to this
rule through notice and comment
rulemaking. However, the data received
from this rule may allow EPA to make a
class judgement as to hazard potential
of the analogous substances and obviate
the need to gather additional data by
amending the rule to add substances.

EPA is aware that duplicative
reporting with the Inventory Update
Rule (40 CFR Part 710, Subpart B) is a
possibility. However, if a report for this
section 8(a) rule is submitted within the
year preceding the start of a reporting
period under the Inventory Update Rule
(IUR), the submitter will not be required
by the IUR to report the same
information again for that reporting
period. The details of this exemption are
set forth in 40 CFR 710.35. For example,
the next recurring reporting period under
the IUR is from August 25, 1990 to
December 23, 1990 for any person who
manufactured for commercial purposes
10,000 pounds (4,540 kilograms) or more
of a chemical substance at any site
owned or controlled by that person at
any time during the person’s latest
complete corporate fiscal year before
August 25, 1990. Thus, if a person has
reported for this section 8(a) rule within
the year preceding the start of the IUR
reporting period just described, such
person is exempt from reporting under
the IUR.

There are separate reports for each
listed substance. Initial reports required
under this rule include the following
information:

1. Name and Chemical Abstracts
Service Registry Number of the
substance for which the report is
submitted.

2. Company name and headquarters
address.

3. Name, address, and telephone
number of the principal technical
contact.

4. The total quantity (by weight in
pounds) of the substance manufactured
or imported for the most recently
completed corporate fiscal year.

5. A description of the commercial
uses of the substance during the most
recently corporate fiscal year, including
the production volume for each use.

6. The estimated quantity (by weight
in pounds) of the substance proposed to
be manufactured or imported in the
current corporate fiscal year.

7. A description of the intended
commercial uses of the substance during
the current corporate fiscal year,
including the production volume for
each use.

Follow-up reports required under this
rule include the following information:

1. Name and Chemical Abstracts
Service Registry Number of the
substance for which the report is
submitted.

2. Company name and headquarters
address.

3. Name, address, and telephone
number of the principal technical
contact.

4. The estimated quantity (by weight
in pounds) of the substance proposed to
be manufactured or imported in the
current corporate fiscal year.

5. A description of the intended
commercial uses of the substance during
the current corporate fiscal year, ;
including the production volume for
each use.

Reports must be submitted by January
3, 1989 to the following address:
Document Processing Center (TS-790},
Office of Toxic Substances,
Environmental Protection Agency, 401 M
St., SW., Washington, DC 20460, ATTN:
EDTMPA Reporting.

V. Confidentiality

The procedures for submitting a notice
with a confidentiality claim are set forth
in 40 CFR 704.7. A person submitting a
claim of confidentiality attests, among
other things, that: my company has
taken measures to protect the
confidentiality of the information, and
we intend to continue to take such
measures; the information is not, and
has not been, reasonably obtainable by
other persons (other than government
bodies) without our consent; the
information is not publicly available
elsewhere; and the disclosure would
cause substantial harm to the company's
competitive position.

VL Economic Impact

EPA estimates that compliance costs
will range from $170 to $740 for each
report. The cost estimate for data
acquisition assumes that the data are
known to or reasonably ascertainable
by the person submitting the report.
Costs include:

Data acquisition .........ccecceseececencsser $90 to $480

Notice preparation (typing)... .. $14 to $56
Managerial and legal review ............... $65 to $195

Total $169 to $731
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VII. Rulemaking Record

The following documents constitute
the record for this rule (docket control
number OPTS-82032A). All documents,
including the index to this record, are
available to the public in the TSCA
Public Docket Office from 8 a.m. to 4
p.m., Monday through Friday, excluding
legal holidays. The TSCA Public Docket
Office is located at EPA Headquarters,
Rm. NE-G004, 401 M St.,, SW,,
Washington, DC. The docket includes
the following information considered by
the Agency in developing this rule:

1. The proposed rule (53 FR 15428,
April 29, 1988).

2. Written comment received in
response to the proposed rule.

3. A chemical hazard information
profile for EDTMPA.

4. The TSCA section 8(e) notice
(8EHQ-0683-0483S) on EDTMPA
(submitted July 15, 1983).

5. Reporting and recordkeeping
requirements (40 CFR Part 704).

8. Economic analysis of this final rule.

VIII. Regulatory Assessment
Requirements

A. Executive Order 12291

Under Executive Order 12291, EPA
must judge whether a rule is “major”
and therefore requires a regulatory
impact analysis. EPA has determined
that this rule is not “major” because it
does not have an effect of $100 million
or more on the economy. EPA also
anticipates that this rule will not have a
significant effect on competition, costs,
or prices.

This rule was submitted to the Office
of Management and Budget (OMB) for
review as required by Executive Order
12291. ’

B. Regulatory Flexibility Act

This rule will not have a significant
economic impact on a substantial
number of small entities. EPA expects
only one company to report under this
rule, well within Regulatory Flexibility
Act guidelines. In addition, the rule
exempts “small manufacturers” (as
defined in 40 CFR 704.3) from reporting
on these substances. Therefore, in
accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), EPA has
determined that this rule will not have a
significant economic impact on a
substantial number of small entities.

C. Paperwork Reduction Act

The information collection
requirements contained in this rule have
been approved by OMB under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 ef seq. and have

been assigned OMB control number
(2070-0067).

Public reporting burden for this
collection of information is estimated to
vary from 4 to 20.5 hours per response,
with an average of 12.25 hours per
response, including time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.

Send comments regarding the burden
estimate or any other aspect of this
collection of information, including
suggestions for reducing this burden, to
Chief, Information Policy Branch, PM~
223, U.S. Environmental Protection
Agency, 401 M St., SW., Washington, DC
20460; and to the Office of Information
and Regulatory Affairs, Office of
Management and Budget, Washington,
DC 20503, marked “Attention Desk
Officer for EPA."

List of Subjects in 40 CFR Part 704

Chemicals, Environmental protection,
Hazardous materials, Imports,
Recordkeeping and reporting
requirements.

Dated: October 7, 1988.

Victor J. Kimm,
Acting Assistant Administrator for Pesticides
and Toxic Substances.

Therefore, 40 CFR Part 704 is
amended as follows:

PART 704—[AMENDED]

1. The authority citation for Part 704
continues to read as follows:

Authority: 15 U.S.C. 2607(a).

2. By adding § 704.95 to Subpart B to
read as follows:

§704.95 Phosphanic acid, [1,2-ethanediyl-
bis[nitrilobis-(methylene)]ltetrakis-
(EDTMPA) and its salts.

(a) Substances for which reporting is
required. The chemical substances for
which reporting is required under this
section are:

CAS No. Chemical name

1429-50-1 | Phosphonic  acid, [1,2-ethanediyl-
bis[nitrilobis (methylene)1] tetrakis-
(EDTMPA)

15142-96-8 | Phosphonic  acid, [1,2-ethanediyi-
bis[nitrilobis(methylene)l] tetrakis-,
hexasodium salt

34274-30-1 | Phosphonic  acid, [1,2-ethanediyl-
bis[nitrilobis(methylene)]] tetrakis-,
potassium salt

57011-27-5 | Phosphonic  acid, [1,2-ethanediyl-
bis[nitritobis (methylene)]] tetrakis-,
ammonium sait

CAS No. Chemical name

67024-23-6 | Cobaltate (6-), [[[1,2-ethanediylbis
[nitrilobis  (methylene)]] tetrakis-
[phosphonato]) (8-)1-, pentapotas-
sium hydrogen, (OC-6-21)-

Cobaltate (6-), [[[1,2-ethanediyibis
{nitrilobis  (methylene)]) tatrakis-
[phosphonatol] (8-)
NN.O0", 0,0, pentaso-
dium hydrogen, (OC-6-21)-

Cuprate (6-), [L[1,2-ethanediylbis [ni-
trilobis  (methylene)]]  tetrakis-
[phosphonato]] (8-)1-, pentapotas-
sium hydrogen, (0OC-6-21)-

Cobaltate (6-), [[[1,2-ethanediylbis
{nitrilobis  (methylene)l] tetrakis-
[phosphonatol] (6-)-
N,N',0,0",0”",0"""]-,  pentaam-
monium hydrogen, (OC-6-21)-

Phosphonic acid, [1,2-ethanediylbis
Cnitrilobis (methylene)1] tetrakis-,
tetrapotassium salt

Cadmate (6-), [[[1,2-ethanediyibis
[nitritobis  (methylene)]] tetrakis-
[phosphonato]] (8-))-, pentapotas-
sium hydrogen, (OC-6-21)-

Phosphonic acid, ([1,2-ethanediylbis
[nitrilobis (methylene)]] tetrakis-,
octaammonium salt

Nickelate (6-), [L[1,2-ethanediylbis
fnitrilobis  {methylene))] tetrakis-
fphosphonatoll (8-))-, pentaam-
monium hydrogen, (OC-6-21)-

Nickelate (6-), [{[1,2-ethanediylbis
[nitrilobis (methylene)]] tetrakis-
[phosphonatol] (8-)1-, pentapotas-
sium hydrogen, (OC-6-21)-

Nickelate (6-), [[[1,2-ethanediyibis
[nitrilobis ~ (methylene)1] tetrakis
[phosphonato]] (8-)]-, pentaso-
dium hydrogen, (OC-6-21)-

67969-67-9

67989-89-3
68025-39-8
68188-96-5
68309-98-8

68901-17-7

68958-86-1
68958-87-2

689568-88-3

(b) Persons who must report. Unless
exempt as provided in § 704.5, reporis
must be submitted by:

(1) Persons who manufacture or
import any of the substances identified
in paragraph (a) of this section.

(2) Persons who propose to
manufacture or propose to import any of
the substances identified in paragraph
(a} of this section. For the purposes of
importer reporting under this section, an
import site is the operating unit within
the person's organization which is
directly responsible for importing the
substance and which controls the import
transaction; the import site may in some
cases be the organization’s headquarters
office in the United States.

(c) What information to report.
Persons identified in paragraph (b) of
this section must report to EPA, for each
of the substances identified in
paragraph (a} of this section, the
following information to the extent
known to or reasonably ascertainable
by them.

(1) Initial Report:

(i) Name and Chemical Abstracts
Service Registry Number of the
substance for which the report is
submitted.
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(ii) Company name and headquarters
address.

(iii) Name, address, and telephone
number of the principal technical
contact.

(iv) The total quantity (by weight in
pounds} of the substance manufactured
or imported for the person’s most
recently completed corporate fiscal
year.

(v) A description of the commercial
uses of the substance during the
person’s most recently completed
corporate fiscal year, including the
production volume for each use.

{vi) The estimated quantity (by weight
in pounds) of the substance proposed to
be manufactured or imported in the
person’s current corporate fiscal year.

(vii) A description of the intended
commercial uses of the substance during
the person's current corporate fiscal
year, including the estimated production
volume for each use.

(2) Follow-up Report:

(i) Name and Chemical Abstracts
Service Registry Number of the
substance for which the report-is
submitted.

(ii) Company name and headquarters
address.

(iii) Name, address, and telephone
number of the principal technical
contact.

{iv) The estimated quantity (by weight
in pounds) of the substance proposed to
be manufactured or imported in the
person's current corporate fiscal year.

(v) A description of the intended
commercial uses of the substance during
the person's current corporate fiscal
year, including the estimated production
volume for each use.

(d) When to report. (1) Persons
specified in paragraph (b)(1) of this
section who are manufacturing or
importing the substance as of December
5, 1988 must submit an initial report
described in paragraph (c)(1) of this
section by January 3, 1989.

(2) Persons specified in paragraph
(b)(2) of this section must submit an
initial report within 30 days after
making the management decision
described in § 704.3 or by January 3,
1989, whichever is later.

(3) Persons specified in paragraph (b)
of this section, who submitted a report
described in paragraph (c)(1) of this
section, must submit a follow-up report
described in paragraph (c)(2) of this
section within 30 days of making the

management decision, described at
§ 704.3, to do either of the following
events:

(i) Manufacture or import the
substance in a quantity 50 percent
greater than the quantity reported in the
most recently submitted report.

(ii) Manufacture or import the
substance for a use not reported for that
substance in any previous report.

(e) Certification. Persons subject to
this section must attach the following
statement to any information submitted
to EPA in response to this section: *1
hereby certify that, to the best of my
knowledge and belief, all of the attached
information is complete and accurate.”
This statement must be signed and
dated by the company's principal
technical contact. :

(f) Recordkeeping. Persons subject to
the reporting requirements of this
section must retain documentation of
information contained in their reports
for a period of 5 years from the date of
the submission of the report.

(Approved by the Office of Management and
Budget under Control Number 2070-0067)
[FR Doc. 88~24396 Filed 10-20--88; 8:45 am]
BILLING CODE 6560-50-M
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regulations. The 'purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

me—

DEPARTMENT OF AGRICULTURE
Office of the Secretary
7 CFR Part 1d

Rural Labor; Immigration Reform and
Control Act of 1986

AGENCY: Office of the Secretary, USDA.
ACTION: Proposed rule.

SUMMARY: Section 302 of the
Immigration Reform and Control Act of
1986, Pub. L. No. 99-603, 100 Stat. 3359
(hereinafter referred to as “the Act”),
established the Special Agricultural
Worker (SAW] program. This program
provides for the adjustment in status of
certain aliens who have resided in the
United States and performed seasonal
agricultural services for at least 90 man-
days during the 12-month period ending
on May 1, 1986, to that of an alien
lawfully admitted for temporary
residence. Section 302(a) of the Act
states that “seasonal agricultural
services” means “the performance of
field work relating to planting, cultural
practices, cultivating, growing and
harvesting of fruits and vegetables of
every kind and other perishable
commodities, as defined in regulations
by the Secretary of Agriculture.” 8
U.S.C. 1160(h). This subsection requires
the Secretary to publish regulations
defining the fruits, the vegetables, and
the other perishable commodities in
which the field work related to planting,
cultural practices, cultivating, growing,
and harvesting will be considered
“seasonal agricultural services” for
purposes of the Act. The regulations
were published in the Federal Register
on June 1, 1987, at 52 FR 20372-76
(codified at 7 CFR Part 1d). This
proposed rule reexamines whether the
commodity “sod” meets the definition of
“ather perishable commodities”
promulgated at 7 CFR Part 1d.7 in light
of the decision and remand of this issue
to the Secretary of Agriculture by the
United States District Court for the
Northern District of Illinois in Heriberto

Morales, et al. v. Richard E. Lyng, et al.,
Civil Action No. 87-C-20522. The
proposed rule also reexamines whether
field work in the production of sod is
“geasonal” as that term is defined at 7
CFR 1d.8.

pATE: Comments must be received no
later than November 7, 1988.

ADDRESS: Send comments to Room 227-
E, Administration Building, United
States Department of Agriculture, 14th
and Independence Avenue SW.,
Washington, DC. 20250-1400. Written
comments received may be inspected in
Room 227-E of the Administration
Building, 8:00 a.m. to 4:00 p.m., Monday
through Friday, except holidays.

FOR FURTHER INFORMATION CONTACT:
Al French, Special Assistant for
Agricultural Labor to the Assistant
Secretary for Economics, Room 227-E,
Administration Building, United States
Department of Agriculture, 14th and
Independence Avenue SW.,
Washington, DC 20250-1400; telephone
(202 4474737.

SUPPLEMENTARY INFORMATION:

Background

Section 302(a) of the Act states that .
“geasonal agricultural services” means
“the performance of field work relating
to planting, cultural practices, :
cultivating, growing and harvesting of
fruits and vegetables of every kind and
other perishable commodities, as
defined in regulations by the Secretary
of Agriculture.” 8 U.S.C. 1160(h). This
subsection requires the Secretary of
Agriculture to publish regulations
defining the fruits, the vegetables, and
the other perishable commaodities in
which the field work related to planting,
cultural practices, cultivating, growing,
and harvesting will be considered
“seasonal agricultural services" for
purposes of the Act.

On June 1, 1987, the United States
Department of Agriculture (USDA)
published its final rule defining the
terms “fruits,” "vegetables,” and “other
perishable commodities,” as well as
several other terms that were necessary
to an understanding of the definition of
“fruits,” “vegetables,” and “other
perishable commodities.”

In the final rule, USDA defined the
term “fruits” as “the human edible parts
of plants which consist of the mature
ovaries and fused other parts or
structures, which develop from flowers

or inflorescence.” 7 CFR 1d.5. On August
19, 1988, the term ‘‘vegetables” was
redefined as “the human edible
herbaceous leaves, stems, roots, or
tubers of plants, which are eaten, either
cooked or raw, chiefly as the principal
part of a meal, rather than as dessert.”
53 FR 31630-39 (Aug. 19, 1988} (to be

_ codified at 7 CFR 1d.10). The term “other

perishable commodites” is defined as-
“those commodities which do not meet
the definition of fruits or vegetables,
that are produced as a result of seasonal
field work, and have critical and
unpredictable labor demands.” 7 CFR
1d.7. “Critical and unpredictable labor
demands" is defined to mean “that the
period during which field work is to be
initiated cannot be predicted with any
certainty 60 days in advance of need.” 7
CFR 1d.3. '

USDA stated, in the explanation of
the proposed rule, that “critical and
unpredictable labor demands” was
defined to make it clear that the use of
alien workers is predicated upon
circumstances that create the critical,
yet unpredictable demand for a labor
force on short notice. 52 FR 13247 (April
22, 1987). Thus, USDA made it clear that
labor demands must be both “critical”™
and “unpredictable.” An exclusive list of
those commodities that were determined
to be subject to critical and
unpredictable labor demands was
provided within the definition of “other
perishable commodities,” as well as a
list of examples of commodities that
were determined to be not subject to
critical and unpredictabte labor
demands. 7 CFR 1d.7. Sod was listed as
an example of a commaodity that was nat
a fruit or vegetable and was determined
to be not subject to critical and
unpredictable labor demands. /d.

USDA considered "horticultural
specialties” to be a category of “other
perishable commodities.” USDA defined
“horticultural specialties” to mean:

[Flield grown, containerized, and
greenhouse produced nursery crops which
include juvenile trees, shrubs, seedlings,
budding, grafting and understock, fruit and
nut trees, fruit plants, vines, ground covers,
foliage and pdtted plants, cut flowers,’
herbaceous annuals, biennials and
perennials, bulbs, corms, and tubers.

7 CFR 1d.6. In the statement of basis
and purpose to the final rule, USDA
explained:
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Horticultural specialties, frequently called
nursery products, involves seasonal and
labor intensive field work including seed
preparation and sowing, making of cuttings,
pruning, staking, tying trees and vines,
potting of rooted cuttings, and grafting and
budding. These activities are highly subject to
unpredictable weather influences. Thus, we
have determined that they are other
perishable commodities.

52 FR 20374 (June 1,-1987).
USDA defined the term “field work"”
to mean:

[A]ny employment performed on
agricultural lands for the purpose of planting,
cultural practices, cultivating, growing,
harvesting, drying, processing, or packing any
fruits, vegetables, or other perishable
commodities. These activities have to be
performed on agricultural land in order to
produce fruits, vegetables, and other
perishable commodities, as opposed to those
activities that occur in a processing plant or
packinghouse not on agricultural lands. Thus,
the drying, processing, or packing of fruits,
vegetables, and other perishable commodities
in the field and the “on the field” loading of

* transportation vehicles are included.
Operations using a machine, such as a picker
or tractor, to perform these activities on
agricultural land are included. Supervising
any of these activities shall be considered
performing the activities.

7 CFR 1d 4.

The definition of “field work”
incorporates several other terms that
were defined in the final rule, such as
“agricultural lands,” “‘critical and
unpredictable labor demands,” and
“seasonal.” “'Agricultural lands" was
defined as:

[Alny land, cave, or structure, except
packinghouses or canneries, used for the
purpose of performing field work.

7 CFR 1d.2. “Seasonal” was defined to
mean that:

[T]he employment pertains to or is of the
kind performed exclusively at certain
seasons or periods of the year. A worker who
moves from one seasonal activity to another,
while employed in agriculture or performing
agricultural labor, is employed on a seasonal
basis even though he or she may continue to
be employed during the year.

7 CFR 1d.8 (emphasis added).
In the statement of basis and purpose
to the final rule, USDA stated that:

About 150 commenters urged the inclusion
of sod and turfgrass as an “other perishable
commodity” or as a “horticultural specialty”.
Many of these commenters stated that sod
required “Multi years to reach maturity” and
“it is not always mature within a single
growing season’', which indicates that the
commodity is not “seasonal”. Many other
commenters wrote: “Within reasonable.
limits, the seasonal nature of labor
requirements are quite predictable. Based
upon past experience, we can forecast our
labor requirements both in terms of dates and
number of workers”. This statement, by sod

producers from various regions, indicates that
sod fails to meet the criteria for critical and
unpredictable labor demands.

Accordingly, we have not included sod and
turfgrass as an “other perishable commodity”
or as a “horticultural specialty”. .

52 FR 20375 (June 1, 1887). Thus, USDA
excluded sod from “seasonal
agricultural services" because USDA
determined that sod is not “‘seasonal,”
nor is it an “other perishable
commodity.” Sod was excluded from
“horticultural specialties” because sod
is not subject to “critical and
unpredictable labor demands.” Although
“sod” and “turfgrass” were mentioned
separately in the statement of basis and
purpose to the final rule, this proposed -
rule will refer to “sod” as the commodity
in issue. Turfgrass is comprised of the
upper stratum of soil bound by several
species of mostly perennial grasses and
is maintained as a mowed turf. Sod
consists of pieces or strips of live
turfgrass and adhering soil.

The United States District Court for
the District of Columbia in Northwest
Forest Workers Association v. Richard
E. Lyng, 688 F. Supp. 1 (D.D.C. 1988),
upheld as reasonable and supported by
the legislative history of the Act, the
USDA definition of “other perishable
commodities"” in terms of “‘critical and
unpredictable labor demands.” 688 F.
Supp. at 6-7. The court held also that the
USDA definitions of “field work” and
“agricultural lands"” were reasonable
and were not arbitrary and capricious.
Id. at 12-13, ,

In Morales v. Lyng, the court's
magistrate recognized specifically that
* ‘[h]orticultural specialties’ is
separately defined but is still a category
of ‘other perishable commodities.’ "
Magistrate's Report and
Recommendations at 7 n.3. With this
perspective, the court did not separately
consider the exclusion of sod from
“horticultural specialties.” Indeed, the
court focused on whether sod is subject
to “critical and unpredictable labor
demands,” and whether sod is
“seasonal.” These criteria are the
prerequisites to determining whether
sod is to be included as a category of
“other perishable commodities;” this is
particularly so since it is apparent that
relevant activities regarding sod
constitute “field work.”

The court in Morales v. Lyng noted
that the term “‘seasonal” is defined in
terms of employment, rather than in
terms of the maturation of the crop.
Magistrate’s Report and
Recommendations at 3. In finding
arbitrary and capricious the rationale
given by USDA to conclude that sod
was not “seasonal,” /.e., that sod took

“[m]ulti-years to reach maturity,” 52 FR
20375 (June 1, 1987), the court stated:

The fact that a commodity’s growth cycle is
multi-annual does not directly lead to the
conclusion that certain activities occur year
round. Second, even if certain activities do
occur year round like “growing", there is no
reason to believe that certain employment
practices such as harvesting and planting
occur continuously and not during certain
times of the year requiring extra help.

Slip op. at 3.

The court in Morales v. Lyng found
also that the Secretary was arbitrary
and capricious in failing to respond to
comments that asserted that sod is
subject to weather influences and
consumer demands. Slip op. at 5-7. The
court rejected as a post hoc
rationalization the Secretary's
explanation that consumer demands
were irrelevant to the determination of
“critical and unpredictable labor
demands.” Slip op. at 6. In light of the
court findings, the court remanded to
USDA the issue of whether sod meets
the definition of “other perishable
commodities,” and whether sod is
“seasonal,” within the meaning of the
USDA definition of that term.

- One authority on sod production has
described sod operations as follows:

The shorter the period between planting
and harvesting, the greater the potential
profit. However, harvesting cannot occur
until the sod is strong enough to hold together
well when handled. Species and cultivars
that produce aggressive rhizomes or stolons
are used because they develop sod strength
more quickly * * *.

Sod production generally takes 18 to 24
months * * *. High levels of maintenance
are necessary to produce sod in the most
profitable length of time. Adequate
fertilization, constant irrigation, and correct
mowing practices are essential. Pesticides
must be used to keep the sod totally free of
weeds and insect or disease injury.

The sod is cut with large harvesting
machines * * *. Some of the machines are
quite sophisticated and cut, roll, and stack
the sod on pallets in one operation. Typically,
sod pieces are 12 to 18 inches wide and 4 to 6
feet long. Strips 4 feet by 45 feet are
harvested when the sod will be installed by
unrolling it from a bar on the back of a
tractor. Sod should be cut as thin as possible
to minimize soil loss, make the sod lighter
and easier to handle, and to encourage rapid
rooting. .

R. Emmons, Turfgrass Science and
Management (1984), pp. 384-85.

USDA recognizes that the fact that a
commodity takes multi-years to reach
maturity does not necessarily mean that
the activities with respect to that
commodity in all instances occur year
round. However, it appears that the
necessary production activities of
planting, cultural practices (such as
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fertilizing, irrigation, and pesticide
application), cultivation (such as
mowing), growing, and harvesting are
performed generally on a year round

basis, rather than performed exclusively -

at certain periods of the year. Thus,
USDA: proposes to determined that sod
production does not fall within the
definition of ‘seasonal.”

USDA previously determined that sod
did not meet the definition of “other
perishable commodities” because the
production of sod does not involve
critical and unpredictable labor :
demands. USDA has explained that the
critical and unpredictable labor
demands criterion:

{l]s predicated upon unpredictable
circumstances and the more immediate needs
for labor which result from those
circumstances. Typical of the circumstances
which creates the critical yet unpredictable
demand for labor is weather or other climate
conditions. As a result, a labor force would
be needed upon short notice.

52 FR 13247 (April 22, 1987).

The mere fact that a commodity is
affected by weather is not determinative
as to a critical and unpredictable
demand for labor. Since all crops grown
in open fields are affected by weather,
such a criterion would be overinclusive.

The USDA definition of “critical and
unpredictable labor demands” refers to
“the period during which field work is to
be initiated cannot be predicted with
any certainty 60 days in advance of
need.” 7 CFR 1d.3. Although this
definition is phrased in terms of
predictability, the term “critical” is a
necessary component of the definition.
This definition was upheld in National/
Forest Workers Association.v. Lyng, 688
F. Supp. 1, 5-7, and Texas Farm Bureau,
et al. v. Richard E. Lyng, Civil Action
No. M88-095-CA (E.D. Tex. Sept. 28,
1988). The issue of whether or not a
commodity is subject to “critical and
unpredictable labor demands,”
therefore, is determined by the 60 day
predictability rule and the criticality of
the field work in question. Thus, USDA
must consider a number of factors in
determining whether a commodity has a
critical labor demand, in addition to
whether the field work is unpredictable.
These factors include the nature and
extent to which the field work activities
utilize labar, the importance of the
timing of these activities, and the
amount of labor needed. Texas Farm
Bureau v. Lyng, Slip op. at 15.

The legislative history of the Act
provides guidance in evaluating whether
a commodity is to be considered a
category of “other perishable
commodites’:

The perishable crop industry differs from
the rest of the agricultural mdustry in two
important ways * * *. First, it is impossible
for growers of pen’shable crops to predict
more than a few days in advance when their
need for workers will occur. Second, their

- need for workers is short-and it is very

intense. )
131 Cong. Rec. $11328 (Sept. 12, 1985)

(statement of Sen. DeConcini).

Weather, which is a most uncontrollable
characteristic, can make. crops such as
peaches ripen much more quickly than
anticipated. These factors are critical when
considering the unique needs of this industry.

131 Cong. Rec. S11344 (Sept. 12, 1985)
(statement of Sen. Evans).

When we say perishable crops we are not
talking about those that can ripen on a tree
and remain there for perhaps a month
without injury. We are talking about those
that must be harvested immediately when
ripe as a function of wheather * * *,

131 Cong. Rec. $11608 (Sept. 17, 1985)
(statement of Sen. Wilson).

Thus, Congress considered perishable
commodities to include commodities in
which labor requirements are critical
and unpredictable as a result of factors
which affected the readiness and the
immediacy of the need to perform the
field work activity, whether that activity
is planting, cultural practices,
cultivating, growing, harvesting, etc.

During the comment period, USDA
received a number of comments stating: .

Within reasonable limits, the seasonal
nature of labor requirements are [sic] quite
predictable. Based on past experience, we
can forecast our labor requirements both in
terms of dates and number of workers. These
figures are predictated on sod harvesting
requirements, nurturing of immature sod and
preparation of new fields for future years' sod
growth.

and:

Based on past experiences, we have peak
season demands for seasonal agricultural
workers. We can forecast these seasonal
periods through past records of dates and
number of workers. However, due to weather
conditions and consumer demand, our labor
requirements are critical and unpredictable,
Labor is often needed on short notice during
seasonal activities.

USDA concluded from these statements
that sod production fails to meet the
criteria for “critical and unpredictable
labor demands.” 52 FR 20375 (June 1,
1987).

"In Morales v. Lyng, the court noted:

In short, all of the comments could be
reconciled in a plausible faghion and
interpreted to mean that: general seasonal
demands of extra laborers are predictable,
but often within seasonal parameters, the
demand for extra field workers is
unpredictable.

Slip op. at 8. The observation of the
court suggests that while labor needs
may. be forecast, they are nevertheless
unpredictable due to weather and
consumer demand.

Even assuming that weather and
consumer demand create a demand for
extra field workers, the question
remains as to whether that demand is
“critical and unpredictable” within the
USDA definition that has been accepted
by the courts,” * * * the period during
which field work is to be initiated
cannot be predicted with any certainty
60 days in advance of need.” 7 CFR id.3.

Sod, unlike perishable commodities,
does not have a demand for labor that is
critical and unpredictable as a result of
factors which affect the readiness and
immediacy of the need to perform field
work activities. None of the field work
activities creates a “critical” need for a
labor force on short notice. On a
national basis, land preparation and
planting, mowing, fertilizing, and
harvesting activities that generally are
mechanized and are done throughout the
year. Moreover, with respect to the
harvesting of sod, sod may be harvested
at any time after it is “'strong enough to
hold together well when handied.” R.
Emmons, Turfgrass Science and
Management (1984}, at 384. Unharvested
sod may be “stored” in the field in

_ marketable condition by continuing its

normal maintenance. Thus, while
consumer demand for the commodity
may be subject at times to short-term
uncertainty, this occurs within generally
predictable periods of demand. Such
demand does not create a “critical”
need for a large labor force on short
notice.

Sod producers monitor consumer
demand and may anticipate demand
months in advance by observing
development and construction in their
market area. USDA recognizes that an
individual producer might receive an
unanticipated order for immediate
delivery that would create for him an
unpredictable labor demand. However,
such a demand would not be critical
since it is not necessary to harvest the
sod immediately. Even if the producer
were unable to fill that particular order,
the sod, unlike perishable commodities
which must be harvested when ready,
remains marketable.

The criterion of “‘critical and
unpredictable labor demands” can be
judged to a large extent by the degree of
mechanization used in field work. There
is a clear expression of congressional
intent that the SAW program is to

include as “other perishable

commodities” crops which “must be
harvested by hand, thereby requiring a
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large number of workers on short
notice,” and not “where mechanical
harvesters can be used * * *.” 131 Cong.
Rec. 511322 (Sept. 12, 1985) (statement of
Sen. Wilson); see also 131 Cong. Rec.
511325 (Sept. 12, 1985) (statement of Sen.
Hatch); 131 Cong. Rec. $11335 (Sept. 12,
1985) (statement of Sen. Gorton); 131
Cong. Rec. $11606 (Sept. 17, 1985)
{statement of Sen. Wilson); 131 Cong.
Rec. 511607 (Sept. 7, 1985) (statement of
Sen. Gorton); H.R. Rep. No. 99-682, 99th
Cong., 2d Sess., Part 1, July 16, 1986, at p.
85. Mechanization affects labor
demands in that the more mechanized
the production of a particular crop is,
the less critical and the more
predictable the labor demands are.
Highly mechanized crops do not
generally experience a critical need for
a number of workers on short notice. 53
FR 31636 {Aug. 19, 1988).

In Texas Farm Bureau v. Lyng, the
United States District Court for the
Eastern District of Texas found
reasonable the USDA explanation that
highly mechanized operations are not
subject to critical and unpredictable
labor demands. The court noted.

Since the purpose of the SAW program was
to provide a force of largely unskilled manual
labor, the need for a large crew was deemed
to be more critical than a few equipment
operators. The U.S.D.A. believed this factor
comported with congressional intent that the
SAW program include crops which at harvest
were labor intensive, but exclude those
which were mechanically harvested.

Mem. Op. at 18. Thus, the court found
reasonable the USDA exclusion of hay
from “other perishable commodities”
because the labor needs of hay
production have been met largely by
mechanization.

In Morales v. Lyng, the court's
magistrate noted that: “With few
exceptions, all the comments explain
that sod farming is a labor intensive
activity that requires seasonal laborers
and is subject to critical and
unpredictable labor demands.”
Magistrate's Report and
Recommendations at 11. However, most
of these same comments note that sod
production is highly mechanized. In
addition, USDA notes that authorities on
sod are consistent in their description of
the sod industry at being highly
mechanized, rather than labor intensive.
See, e.g., R. Emmons, Turfgrass Science
and Management (1984}, at pp. 11, 385,
513, 525-26; G. Buchanan, Commercial

Turfgrass—Sod Production in Alabama,

Bulletin 529, Agricultural Experiment
Station, Auburn University (1981), at pp.
15, 19, 21, 27. Preparation of land,
planting, mowing, fertilizing, pesticide
application, irrigation, and harvesting
are the principal activities of sod

farming and all of these are mechanized
activities. Some activities, such as the
application of pesticides and fertilizer,
and irrigation, may become critical in a
relatively short period of time. However,
these are not labor intensive operations
that would require a labor force on short
notice, but are mechanized activities
performed by the normal work
complement. If delayed, the farmer may
utilize the same workers that he
intended to employ prior to the delay.

USDA recognizes that once harvested,
sod must be installed in a short time, but
such activity is beyond the scope of field
work on agricultural lands and, thus, is
beyond the scope of “seasonal
agricultural services.”

Accordingly, it appears that weather
or consumer demands do not create a
need for a labor force on short notice for
sod producers which would be critical
and unpredictable. After thorough
review of labor demands with respect to
sod field activities from planting through
harvesting and reconsideration of the
comments received during the original
rulemaking, USDA proposes to continue
its determination that sod field work is
not subject to critical and unpredictable
labor demands. Thus, USDA proposes to
continue its determination that sod does
not qualify for inclusion a category of
“other perishable commodities.”

Regulatory Impact

The Assistant Secretary for
Economics has reviewed this rule in
accordance with Executive Order No.
12291 and has determined that it is not a
major rule. Under the framework of the
Act, the Immigration and Naturalization
Service (INS) will use this proposed rule
to assist it in determining which special
agricultural workers will be admitted to
the United States for temporary
residence. Thus, the primary benefits of
this proposed rule are internal to the
operation of the United States
government.

This section, in and of itself, will not
have a significant effect on the economy
and will not result in a major increase in
costs or prices for consumers,
individuals, Federal, state, or local
government agencies, or geographic
regions; or have significant effect on
competition, employment, investment,
productivity, innovatiop, or the ability of
United States based enterprises to
compete with foreign-based enterprises
in domestic or export markets.

Regulatory Flexibility Act

This proposed rule reexamines
whether the commodity sod meets the
definition of the term “other perishable
commodities” as that term is defined in
USDA regulations codified at 7 CFR 1d.7,

and whether field work in the
production of sod is “seasonal” as that
term is defined in USDA regulations
codified at 7 CFR 1d.8. The proposed rule
does not contain any compliance or
reporting requirements, or any
timetables. The proposed rule will assist
the INS in determining the special
agricultural workers to be admitted for
temporary residence. Thus, the proposed
rule, in and of itself, will have no
significant effect upon small entities.

Paperwork Reduction Act

This proposed rule does not require
additional procedures or paperwork not
already required by law. Therefore, the
provisions of the Paperwork Reduction
Act of 1980 (44 U.S.C. 3502 et seq.) are
inapplicable.

National Environmental Policy Act

This proposed rule will not have an
impact upon the environment. ’

List of Subjects in 7 CFR Part 1d
Immigration, Rural labor.

Accordingly, it is proposed to retain
Part ld—RURAL LABOR—
IMMIGRATION REFORM AND
CONTROL ACT OF 1986—
DEFINITIONS as promulgated.

Done at Washington DC, this 19 day of
October 1988.

Richard E. Lyng,

Secretary of Agriculture,

[FR Doc. 88-24470 Filed 10-20-88; 8:45 am)
BILLING CODE 3410-01-M

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 20
[Docket No. PRM-20-17]

The Rockefeller University; Receipt of
Petition for Rulemaking

AGENCY: Nuclear Regulatory
Commission.

ACTION: Petition for rulemaking: Notice
of receipt.

SUMMARY: The Commission is
publishing for public comment a notice
of receipt of a petition for rulemaking
dated July 22, 1988, which was filed with
the Commission by The Rockefeller
University. The petition was docketed
by the Commission on August 15, 1988,
and has been assigned Docket No. PRM-
20-17. The petitioner requests that the
Commission amend its regulations under
which a licensee may dispose of animal
tissue containing small amounts of

radioactivity without regard to its
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radioactivity by expanding the list of
radioactive isotopes for which
unregulated disposal is permitted. The
petitioner also requests that the
Commission make the unregulated
disposal of these wastes a matter with
which all jurisdictions must comply.
DATE: Submit comments by December
20, 1988.

Comments received after this date
will be considered if it is practical to do
so but the Commission is able to assure
consideration only for comments
received on or before this date.
ADDRESSES: Submit written comments
to the Secretary of the Commission, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555, Attention:
Docketing and Service Branch.

For a copy of the petition, write the
Regulatory Publications Branch,
Division of Freedom of Information and
Publications Services, Office of
Administration and Resources
Management, U.S. Nuclear Regulatory
Commission, Washington, DC 20555.

The petition and copies of comments
received may be inspected and copied
for a fee at the NRC Public Document
Room, 2120 L Street NW.. Lower Level,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Michael T. Lesar, Acting Chief, Rules
Review Section, Regulatory Publications
Branch, Division of Freedom of
Information and Publications Services,
Office of Information and Resources
Management, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
Telephone: 301-492-8926 or Toll Free:
800-368-5642.

SUPPLEMENTARY INFORMATION: The
Nuclear Regulatory Commission (NRC)
has established regulations that permit a
licensee to dispose of animal tissue
contaminated with small amounts of
certain radioactive isotopes without
regard to its radioactivity (10 CFR
20.306(b)). Under this provision a
licensee may dispose of animal tissue
containing 0.05 microcurie or less or
Hydrogen-3 or Carbon-14 per gram,
averaged over the weight of the entire
animal, as long as the tissue is not
disposed of in a manner that would
permit its use as food for humans or in
animal feed.

In addition to disposing of animal
tissues containing Hydrogen-3 or
Carbon-14, the petitioner disposes of
animal tissue containing small amounts
of Sulfur-35, Calcium-45, Chromium-51,
lIodine-125, and lodine-131. In 1987, the
petitioner disposed of nine 30 gallon
drums in 55 gallon overpacks that
- contained animal tissue contaminated
with small amounts of radioactive
isotopes. The total content of

radioactive isotopes in this material was
1.35 millicuries of Hydrogen-3, 4.35
millicuries of Carbon-14, 0.1 millicurie of
Sulfur-35, 1.1 millicuries of Chromium-
51, 1.0 millicurie of Calcium-45, and 0.01
millicurie each of lodine-125 and lodine-
131. The petitioner states that each
individual animal contained less than
microcurie amounts of any radioactive
isotope and that, averaged over the
year, the overall amount of radioactive
isotopes in animal tissue was 0.0078
microcurie per gram. The costs incurred
by the petitioner in disposing of the
material under the current regulations
was $450 per drum. The petitioner
believes that the costs involved are
unnecessary expenditures in view of the
low levels of radioactivity involved.

The petitioner requests that the NRC
add Sulfur-35, Calcium-45, Chromium-51,
Iodine-125, and Idoine-131 in
concentrations not exceeding 0.001
microcurie per gram to the list of
radioactive isotopes set out in 10 CFR_
20.306(b). This would allow the
petitioner to incinerate or otherwise
dispose of animal tissue containing
small quantities of these radioactive
isotopes without regard to its

radioactivity. The petitioner is currently

incinerating 100 pounds of non-
radioactive animal tissue per day in a
permitted, controlled air incenerator.
The petitioner also requests that the
NRC make the unregulated disposal of
animal tissue containing radioactive
isotopes under 10 CFR 20.306(b) a
practice with which all jurisdictions
must comply. According to the
petitioner, the New York City Health
Department does not recognize de
minimis levels of radioactivity so that
this provision must be made a matter of
compatibility with “agreement agencies”
in order to benefit the petitioner.
- This petition has been reviewed in
relation to the Commission’s policy
statement on petitions for disposal of
radioactive waste streams below
regulatory concern, Appendix B to 10
CFR Part 2 {51 FR 30839; August 29,
1986). It has been found that the petition
does not contain sufficient information
to qualify for expedited handling in
accordance with this policy statement
and its staff implementation plan (51 FR
30840; August 29, 1986).

Dated At Rockville, Maryland, this 18th
day of October 1988.

For the Nuclear Regulatory Commission.
Samuel J. Chilk, .
Secretary of the Commission.
[FR Doc. 88-24401 Filed 10-20-88; 8:45 am}
BILLING CODE 7590-01-M

FEDERAL HOME LOAN BANK BOARD
12CFRCh. V

Mutual Savings and Loan Holding
Companies

Dated: October 12, 1988.

AGENCY: Federal Home Loan Bank
Board.

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: The Federal Home Loan Bank
Board (the “Board”) is reviewing a
number of issues that must be addressed
in order to implement the mutual
holding company provisions of the
National Housing Act (the “NHA"), 12
U.S.C. 1730a(s), as added to the NHA by
the Competitive Equality Banking Act of
1987 (“CEBA”), Pub. L. No. 100-86, 101
Stat. 552, 577-579 (1987). As part of its-
review, the Board is requesting public
comment on the most significant of
these issues, which are described below.

DATE: Comments must be received on or
before November 21, 1988.

ADDRESS: Send comments to Director,
Information Services Section, Office of
the Secretariat, Federal Home Loan
Bank Board, 1700 G Street, NW.,
Washington, DC 20552. Comments will
be available for public inspection at the
Board's Information Services Office at
801 17th Street, NW., Washington, DC
20006.

FOR FURTHER INFORMATION CONTACT:
Jeff Miner, Assistant Deputy Director,
Corporate and Securities Division, (202}
377-7546; V. Gerard Comizio, Director,
Corporate and Securities Division, (202)
377-6411; or Julie L. Williams, Deputy
General Counsel for Securities and
Corporate Structure, (202) 377-6459;
Office of General Counsel, Federal
Home Loan Bank Board, 1700 G Street,
NW., Washington, DC 20552.

SUPPLEMENTARY INFORMATION:

Background

CEBA section 107(a) amends NHA
section 408, 12 U.S.C. 1730a, by adding a
new subsection (s) thereto, which
provides for the establishment of mutual
savings and loan holding companies.!

! CEBA section 107(b) provides for the
establishment of mutual bank holding companies for
savings banks and cooperative banks insured by the
federal Deposit Insurance Corporation {the “FDIC'}.
See section 3(g) of the bank Holding Company Act
of 1956, 12 U.S.C. 1842. A number of state statutes
also provide for state chartered mutual holding
companies. Unless the context clearly indicates
otherwise, all references herein to “mutual holding
companies” are intended to refere only to mutual
savings and loan holding companies established
pursuant to NHA section 408(s).
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Pursuant to NHA section 408(s), any
insured institution in the mutual form
may reorganize to form a mutual holding
company by “(A) chartering an interim
savings institution, the stock of which is
to be wholly owned by the mutual
institution; and (B) transferring the
substantial past of [the mutual
institution’s] assets and liabilities,
including all of its insured liabilities, to
the interim savings institution,” NHA
section 408(s)(1), provided (i) the plan of
reorganization provides that *[p]ersons
having ownership rights in the mutual
_institution * * * shall have the same
ownership rights with respect to the
mutual holding company,” NHA section
408(s)(4), (ii) the plan is approved by the
institution’s board of directors and
voting members, NHA section 408(9)[2)
and (iii) the institution provides sixty
days advance notice to the Federal
Savings and Loan Insurance
Corporation (The “FSLIC") and the
FSLIC does not, within that time,
disapprove the reorganization. NHA
section 408(s)(3). (the FSLIC may, at its
option, extend the time frame for
disapproval by an additional thirty
days. Id.)

The FSLIC is authorized to disapprove
a proposed mutual holding company
reorganization if (i) the FSLIC finds that
the financial or managerial resources of
the insured institution are inadequate or
that the reorganization would otherwise
threaten the safety and soundness of the
institution; (ii) the insured institution
fails to provide the FSLIC with
information required by regulation or by
specific request; or (iii) the institution
fails to obtain approval of the
reorganization from its board of
directors and voting members. NHA
section 408(s)(3)(C). In addition, and as
a separate matter, the FSLIC is
authorized to review and approve the
proposed capitalization of mutual
holding companies. NHA section
408(s){(3)(D). In no event may a mutual
holding company be capitalized at a
level that would deprive the newly
formed subsidiary insured institution of
sufficient capital to comply with the
Board's minimum capital requirements,
as set forth at 12 CFR 563.13. NHA
section 408(s)(3)(D).

Mutual holding companies are
permitted to “acquire * * * through
merger” additional mutual insured
institutions or mutual FDIC insured
savings banks, to “acquire” or "merge
with" other savings and loan holding
companies, to “invest” in the stock of
insured institutions, and to “invest” in
any other corporation “the capital stock
of which is available for purchase by an
insured institution under Federal law or

under the law of any State where the
subsidiary insured institution or
institutions [of the mutual holding
company] have their home offices.”
NHA section 408(s)(5). If the term
“invest” is interpreted in a manner that
includes acquisitions of controlling
blocks of stock in any corporation
whose stock may be purchased by
insured institutions under Federal law or
the relevant State law (see discussion
below under Item 5), then it appears that
mutual holding companies would be
able to engage, indirectly via
subsidiaries, in a broad range of
business activities. If instead the term is
interpreted in a manner that includes
only passive, non-controlling
investments, then the permissible
business activities of subsidiaries of
mutual holding companies will be
coextensive with the business activities
that mutual holding companies are
permitted to engage in directly, i.e.,
those specified in NHA section 408(c)(2),
exclusive of subclause (B) thereof
{conducting an insurance agency or
escrow business). NHA section
408(s)(5)(E). A mutual holding company
that "acquires” or "merges with” a
savings and loan holding company that
engages in activities or holds assets that
are impermissible for mutual holding
companies must cause those
nonconforming activities and/or assets
to be disposed of or terminated within
two years of such acquisition or merger.
NHA section 408(s)(6).

Except as noted above, mutual
holding companies are subject to the
same statutory and regulatory
provisions as are applicable to savings
and loan holding companies generally,
including (without limitation) provisions
regarding transactions with affiliates,
NHA section 408(d}, (p). and (t),
acquisitions of insured institutions,
NHA section 408(e), declaration of
dividends, NHA section 408(f), holding
company indebtedness, NHA section
408(g), management interlocks, NHA
section 408(i}, and Board regulations
implementing the foregoing statutory
provisions, 12 CFR Parts 574, 583, and
584. NHA section 408(s)(7).

Discussion

The Board, as operating head of the
FSLIC, is authorized to promulgate such
regulations “as it deems necessary or
appropriate to enable it to administer
and carry out the purposes of' NHA
section 408(s), as described above. NHA
section 408(h)(1). In reviewing section
408(s), the Board has noted that a
number of important issues that will
have to be addressed in its
implementing regulations are either not
addressed or not definitively resolved

by the statutory language. Accordingly,
the Board has decided to seek public
comment on certain key issues before
promulgating a detailed set of proposed
regulations. The issues are as follows:

1. What is the essential juridicial nature
of a mutual holding company?

NHA section 408(s} specifies that a
mutual insured institution “may
recognize so as to become a mutual
holding company” by chartering an _
interim subsidiary stock insured
institution and transferring a substantial
part of the mutual insured institutions
assets and all of its insured deposits to
the subsidiary institution. NHA section
408(s)(1). In-other words, unlike
traditional holding company
reorganization where an insured
institution in the stock form incorporates
a new general business corporation to
serve as the new holding company,
under NHA section 408(s) the mutual
insured institution itself becomes the
holding company.

Thus, at the end of a reorganization
under section 408(s), the basic legal
document authenticating and defining
the corporate existence of a mutual
holding company will be the charter of a
mutual insured institution, either state
or federal. Cf. 12 CFR 544.1 (model
charter for federal mutual associations).
Although the Board could promulgate
regulations requiring any mutual insured
institution that wishes to reorganize
under section 408(s) to amend its charter
to change its name from
Savmgs and Loan Association” or

Savings Bank” to something
reflecting its status as a mutual holding
company and to specify that unless and
until the mutual holding company
lawfully ceases to operate as a mutual
holding company (see Item 10 below}) it
may exercise only such powers as are
set forth in NHA section 408(s)(5), these
amendments seemingly would not alter
the fundamental fact that the mutual
holding company will still be an entity
chartered under the relevant federal or
state statute providing for the formation
of thrift institutions. See Home Owners
Loan Act, section 5(a), 12 U.S.C. 1464(a).

This raises the question whether
mutual insured institutions that become
mutual holding companies should be
deemed to retain their fundamental
identity as “insured institutions” for the
purpose of determining the applicability
of various statutory and regulatory
provisions such as (i) NHA section
407(d) and section 21{f)(4) of the Federal
Home Loan Bank Act (“FHLBank Act"),
12 U.S.C. 1441(f)(4), both of which
provide for exit fees upon termination of
FSLIC insurance, and (ii) NHA section
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408(t), which provides an exception from
the requirement of prior FSLIC approval
for transactions between insured
institutions in'same holding company
structure. The answer to this question is
also relevant to how securities issued by
mutual holding companies will be
regulated under the federal securities
laws. See Item 2 below.

In recognition of the hybrid nature of
a mutual holding company, the Board is
of the preliminary view that it should
take a flexible approach to the question
of whether a mutual holding company is
an “insured institution.” There are some
statutory or regulatory provisions under
which it would make sense to treat
mutual holding companies as insured
institutions, and there are others under
which it would not. Thus, for example,
for purposes of NHA section 407(a) and
FHLBank Act section 21(f)(4), the Board
is not inclined to view the
transformation of a mutual insured
institution into a mutual holding
company as a termination of insurance
requiring the payment of exit fees. The
purposes of the exit fee provisions is to
impose a final premium on deposits that
are leaving the FSLIC system. In the
context of mutual holding companies,
deposits are merely being relocated
within the FSLIC system, indeed within
the same corporate structure.

In the context of NHA section 408(t),
however, the Board is inclined to view
mutual holding companies as traditional
holding companies, rather than insured
institutions. The exemption from prior
approval provided by section 408(t)
appears to be based upon the
assumption that transactions between
two affiliated entities within the same
structure that are engaged in the same
general business (/.e., that of an insured
institution) and both have FSLIC-insured
deposits do not present the same level
of rigk to the FSLIC fund or insured
institutions as do transactions between
insured institutions and their other
corporate affiliates. Since the powers
and activities of a mutual holding
company differ significantly from those
of an insured institution, more closely
approximating those of a traditional
savings and loan holding company,
NHA section 408(s)(5), and since
transactions between mutual holding
companies and their insured institution
subsidiaries would present the
possibility of a transfer of assets away
from the FSLIC fund, it would seem
more appropriate to treat mutual holding
companies like typical savings and loan
holding companies for purposes of
transactions with their subsidiary
insured institutions. See NHA sections
408 (d) and (p).

2. Should membership interests and/or
debt securities issued by mutual holding
companies be deemed subject to the
Board'’s securities offering regulations
set forth at 12 CFR Part 563g7

a. Issuance of Membership Interests

Persons who open savings or demand
deposit accounts at federally-chartered
mutual savings and loan associations
and savings banks automatically
become members of such institutions
and, as such, are entitled, inter alia, to
vote on certain corporate matters, to
receive distributions on net earnings on
the basis of accounts, and to receive
certain distributions upon liquidation.
See 12 CFR 544.1 (sections 6 and 8 of
Model Charter). Persons who open
accounts at most state-chartered, FSLIC-
insured mutual savings and loan
associations also receive similar rights.
As noted above, NHA section 408(s)(4)
prescribes that persons who possess
ownership rights in mutual insured
institutions that reorganize into the
mutual holding company format must
receive the same type of ownership
rights in the mutual holding companies.

This raises the question of whether
the issuance of such rights by mutual
holding companies should be deemed to
constitute the issuance of securities
subject to the Board's securities offering
regulations at 12 CFR Part 563g. Part
563g provides that “no insured
institution shall offer or sell, directly or
indirectly, any security issued by it
unless the offer or sale is accompanied
* * * by an offering circular which
includes the information required by this
Part* * *or* * * an exemption is
available under this Part.” 12 CFR
563g.2(a). For purposes of Part 563g, the
term “security” is defined as set forth
below. (For convenience of reference in
the discussion that follows, the
definition is divided into two parts.)

Part I: "Security” means any
nonwithdrawable account * * *,
certificate of interest or
participation in any profit-sharing
agreement, collateral-trust
certificate * * *, investment
contract, voting trust certificate or,
in general, any interest or
instrument commonly known as a
“security” * * *,

Part II: except that a “security” shall not
include an account insured, in
whole or in part, by the Federal
Savings and Loan Insurance
Corporation or the Federal Deposit
Insurance Corporation. 12 CFR
563g.1(a)(13).

In light of the foregoing, any
determination that Part 563g is
applicable to the interests to be issued

by mutual holding companies would be
dependent upon four findings: (i) That
such interests fit into one or more of the
specific categories of instruments named
above or othewise qualify as
“securities” under general principles of
securities law, see Part I of the foregoing
definition; (ii) that these interests are, in
some meaningful sense, being issued by
an insured institution, see 12 CFR
563g.2(a); (ili) that these interests do not
qualify for the exemption for interests
issued in connection with accounts
insured by. the FSLIC or the FDIC, see,
Part II of the foregoing definition; and
(iv) that these interests are being
“offered for sale” and “sold.” See 12
CFR 563g.2(a).

With respect to the first issue, i.e,
whether interests issued by mutual
holding companies constitute
“securities” within the meaning of Part I
of the foregoing definition, the Board
notes that Part I of the definition is
virtually identical to the definition of
“security” set forth in section 2(1) of the
Securities Act of 1933 (the ‘"33 Act”), 17,
U.S.C. 77a et seq., and section 3(a)(10) of
the Securities Exchange Act of 1934 (the
34 Act”), 17 U.S.C. 78a et seq.
Unfortunately, the existing case law
discussing whether mutual ownership
rights of the type described above
constitute “securities” within the
meaning of section 2(1) of the "33 Act
and section 3(a)(10) of the '34 Act is
sparse and inconclusive. Since the
issuance of such rights by mutual
insured institutions would be exempt
from the registration requirements of the
'33 Act and the '34 Act even if such
accounts did constitute “securities,” see
section 3(a)(5) of '33 Act and section
12(g)(2)(C) of '34 Act, the only context in
which the question could arise in the
past was in fraud actions brought
pursuant to section 17 of the '33 Act and
section 10 of the '34 Act. Only a few
such actions have actually been brought,
and, arguably, each such action has
involved membership interests that
differ in some significant respect from
the membership interests described
above. E.g.,, Tcherepnin v. Knight 389
U.S. 332 (1967) {a withdrawable capital
share in an Illinois building and loan
association is a “security” within the
meaning of the '34 Act primarily
because the holders of such shares are
entitled to dividends, rather than a fixed
rate of interest, and because the
legislative history of the '33 Act suggests
that interests in bullding and loan
associations were assumed to be
“securities” requiring the section 3(a)(5)

- exemption); Burrus, Coates & Burrus v.

MacKethan, 537 F. 2d 1262 (4th Cir.
1976) (a certificate of investment in an
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S&L is not a security within the meaning
of the '34 Act since the certificate is
merely an account that pays a fixed rate
of interest and confers no voting rights);
Hamblett v. Board of Savings and Lean
Associations of Mississippi, 742F. Supp.
158, 164-167 (N.D. Miss. 1979) (same as
Burrus, except conclusion applies to
both '33 Act and *34 Act); cf. also
Marine Bank v. Weaver, 455 U.S. 551,
556 (1982) (a certificate of deposit differs
from the instrument considered in
Tcherepnin, supra, in that it confers no
voting rights and pays a fixed rate of
interest; such CDs, especially when
issued by a regulated bank, .are not
“securities" within the meaning of the
'34 Act).

If the Board were to conclude that the
issuance of mutual membership rights ef
the type described above by mutual
holding companies constitutes the
issuance of “securities” within the
meaning of Part I of the definition set
forth above, the Board would, as a
second matter, have to consider whether
such “'securities” should be deemed to
be issued by insured institutions. This,”
of course, is linked to the analysis set
forth under Item 1 above. In this regard,
we also note that section 3(a)(5) of the
'33 Act and section 12(g){2)(C) of the '34
Act each provide exemptions for
securities issued by “savings and loan
associations” or “'similar.institutions”
supervised and examined by state or
federal authorities. Thus, from time to
time the Securities and Exchange
Commission {(“SEC") has been called
upon to consider whether a particular
entitythat is closely associated with a
savings and loan association or an
integral part of the operations of a
savings and loan association should be
deemed to be a “saviangs and loan
association” or “similar institution”

"within the meaning of the "33 Act and !34
Act. As a general rule, the SEC has not
responded favorably to such arguments.
E.g., Central West End Savings & Loan
Association, '84-85 Fed. Sec. L. Rep.
(CCH), Para. 77,802.(1984) {securities
issued by a pooled fund of tax exempt
state and municipal bonds organized
and operated by an S&L as a service to
the S&L's customers do not constitute
securities issued by an S&L or “similar
institution™); Commercial Credit Co.,
'71-72 Fed. Sec. L. Rep. (CCH), Para.
78,544 (1971) (an industrial loan
subsidiary of a thrift institution is not a
“gimilar institution" and, hence,
passbook accounts issued by the
subsidiary are not exempt securities);
Equitable Savings & Loan Association,
’71-72 Fed. Sec. L. Rep. (CCH), Para.
78,721 (1972} (an entity will be deemed
to be a savings and loan.association or

“similar institution” only if it is deemed
to be a thrift institution under applicable
financial institutions laws). There is,
however, an obvious difference between
mutual holding companies and the
entities that were scrutinized in the
aforementioned cases: mutual holding
companies are chartered under the laws
providing for the establishment of thrift
institutions. See Item 1 above. Under the
principles articulated in Equitable, this
could be a decisive difference.

If the Board were to conclude that the
membership interests to be issued by
mutual holding companies are securities
under Part I of the definition set forth
above and that such securities should be
deemed to be securities issued by
insured institutions, the Board would, as
a third matter, have to consider whether
such membership interests nevertheless
qualify for the exemption set forth in
Part II of the above definition for
interests issued in connection with
insured deposit accounts. On the one
hand, it could be argued that the rights
being received by persons who place
deposits in an insured institution
subsidiary of a mutual holding company
go beyond the rights received by
depositors in a typical insured
institution in that the rights of the former
include, at least.in theory, the right to
benefit from income generated at the
holding company level. Thus, it could be
argued that the normal exemption from
Part 563g for rights issued in connection
with insured deposit accounts should
not apply to the interests issued by
mutual holding companies. On the other
hand, there would be a certain tension
between a conclusion that the rights
being issued by mutual holding
companies constitute securities issued
by an “insured institution” (pursuant to
the arguments set forth above and-in
Item 1) and a conclusion that those
rights nevertheless differ in some’
fundamental respect from the rights
issued to depositors in typical insured
institutions, particularly when, as here,
the rights issued by the mutual holding
company are derived from, and intended
to replicate, the interests of
accountholders in a mutual insured
institution.

Finally, if the Board were to conclude
that the membership interests to be
issued by mutual holding companies
constitute securities under Part I of the
definition set forth above, that such
securities should be deemed to be
securities issued by insured institutions,
and that such securities do not qualify
for the exemption set forth in Part II of
the above definition, then the Board
would, as a fourth matter, have to
consider whether such securities are

being offered or sold “for value.” 12 CFR
563g.1{a)(9) and 563g.2(a). The Board's
securities offering regulations, like the
’33 Act, do not apply to transactions
which lack the element of an offer or
sale of securities “for value.” See
generally, L. Loss, Fundamentals of
Securities Regulation, at 247-248 (2nd
ed. 1988). In the context of mutual
holding companies, the *“for value”
standard can be argued both ways. On
the one hand, it could be contended that
a mutual accountholder gives value
when he or she, in effect, exchanges his
or her interest in a mutual insured

-institution, with the potential to

undertake a “standard” conversion, for
an interest in a mutual holding company.
On the other hand, it could be argued
that the interest in the mutual holding
company received by the mutual
accountholder differs in no significant
respect from the interest he or she
formerly had in the mutual insured
institution, that the accountholder’s
former interest in the mutual insured
institution was not received “for value,”
and that, therefore, no offer or sale “for
value” could have occurred at the time
the accountholder’s former interest was
exchanged for an interest in the mutual
holding company. Further complications,
and arguments on both sides, would
appear to be presented in analyzing the
interests of persons that become
accountholders after a mutual holding
company reorganization.

Although none of the cases cited
above where courts have considered
whether interests issued in connection
with the establishment of deposit
accounts constitute securities expressly
discusses the question of whether such
issuances also constitute offers and
sales “for value,” the Supreme Court in
Tcherepnin appears to have assumed
the occurrence of an offer and sale “for
value” under the circumstances of that
case. Tcherepnin, supra, at 340~-341 and
346.

b. Issuance of Debt Securities

The analysis of the applicability of 12
CFR Part 563g to the issuance of debt
securities by mutual holding companies.
is much simpler than the analysis
required in connection with membership
interests. When a mutual holding
company undertakes a traditional debt
offering (i.e., notes offered to members
of the public at a specified price per
note), there will be no question: (i) That
“gecurities” are being offered; (ii) that
the “securities” are not being offered in
connection with insured deposit
accounts; and (iii) that offers and sales
“for value” are taking place. The only
significant issue that will be presented
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Ly this type of offering is whether the
securities are being offered by an
“insured institution.” The arguments for
and against viewing a mutual holding
company as an “insured institution” for
securities law purposes are already set
forth above in the discussion of
membership interests. If, pursuant to
these arguments, a mutual holding
company is deemed to be an “insured
institution,” then the offer and sale of
debt securities by mutual holding
companies will be subject to 12 CFR
Part 563g.2

3. Should third parties be permitted to
acquire minority blocks of stock of
insured institution subsidiaries of
mutual holding companies?

NHA section 408(s) does not specify
whether third parties, i.e., persons or
entities other than mutual holding
companies, may acquire minority blocks
of stock of insured institution
subsidiaries of mutua) holding
companies. In the absence of express
guidance from the statute, arguments
can be made on both sides of the issue.

On the one hand, it can be argued that
the ability to raise capital from outside
sources is one of the chief benefits that
could flow from mutual holding
company reorganizations and that,
therefore, in the absence of any express
statutory prohibition, the Board should
exercise its regulatory discretion to
permit the practice. This argument is
reinforced by the fact that most states
that have considered the issue in the
context of state-chartered mutual
holding companies have opted in favor
of permitting third parties to acquire
minority blocks of stock of thrift
subsidiaries of mutual holding
companies. E.g., Connecticut Public Act
No. 85-330, sections 4(e) and 5(d); and
New Jersey Act No. 2042 (1987), sections
11(b), 20(f}, and 31(a).

2 It should be noted that the focus of the above
discussion is on whether membership interests and
debt securities issued by mutual holding companies
should be deemed to be subject to the Board's
securities offering regulations. If it is ultimately
concluded that mutual holding-companies should
not be viewed as “insured institutions” for
securities law purposes, then any debt securities
issued by mutual holding companies will, in the
absence of an applicable exemption, be subject to
the registration requirements of the 33 Act.
Moreover, if mutual holding companies are not
properly viewed as “insured institutions,”
consideration will also have to be given to whether
membership interests issued by mutual holding
companies will be subject to the "33 Act. Any such
conclusion would appear to require the following
findings: (i) Matual holding companies are not
properly viewed as “savings and loan associations”
or “similar institutions,” (ii) the membership rights
issued by mutual holding companies constitute
“securities,” and (iii) such “securities” are being
offerec’ or sold “for value.”

On the other hand, it can be argued
that although NHA section 408(s) does
not expressly prohibit the acquisition of
minority blocks of stock by third parties,
such a prohibition may be inferred from
various provisions in the Section. See,
e.g., NHA section 408(s)(1)(A) (providing
that the stock of the interim insured
institution that is formed as a part of the
reorganization process to become the
operating thrift subsidiary of the mutual
holding company must be “wholly
owned” by the mutual holding
company); and NHA section 408(s)(4)
(providing that members of a
reorganizing mutual insured institution
must possess the same ownership rights
at the end of the reorganization process
as they possessed at the outset). In
addition, it can be noted that although
some states do permit third parties to
acquire minority blocks of stock of
thrifts owned by state-chartered mutual

. holding companies, the statutes of those

states, unlike NHA section 408(s),
contain provisions expressly authorizing
such acquisitions. See state statutory
provisions cited above. The absence of
any similar explicit authorization in
section 408(s) could be taken as an
indication that Congress did not
envision that third parties would be
permitted to acquire minority blocks of
stock of insured institution subsidiaries
of federally-chartered mutual holding
companies.3 ¢

If the Board were to conclude that
third parties may acquire minority
blocks of stock of insured institution
subsidiaries of mutual holding
companies, it would also have to
consider whether such stock may be in
the form of preferred stock and/or
nonvoting common stock, in addition to
ordinary common stock. The Board
would also have to decide whether
acquisitions of the stock of the insured
institution subsidiaries would be limited
to purchases of newly-issued stock from

3To date, the Federal Reserve Board has
processed one mutual bank holding company
application pursuant to CEBA section 107(b) and, in
connection with that application, authorized the
subsidiary savings bank of Peoples Mutual
Holdings, Bridgeport, Connecticut, to offer minority
blocks of stock to accountholders and the general
public. See Order of Board of Governors of Federal
Reserve Board, Sept. 21, 1987. Since the mutual bank
holding company provisions applicable to FDIC
insured savings banks differ substantially from
those applicable to FSLIC insured institutions, the
Board does not consider the Federal Reserve
Board's approval of People’s application to be
precedential for the decision the Board must make.
Compare CEBA section 107{a} with CEBA section
107(b).

¢ Legislation has recently been introduced in
Congress that would amend NHA section 408(s) to
specify that third parties may acquire minority

- blocks of stock of insured institution subsidiaries of

mutual holding companies. S. 2073, 101st Cong., 1st
Sess., 134 Cong. Rec. 958-961 (1988).

the subsidiaries or could also include
purchases of already outstanding stock
from the mutual holding companies.3
The Board notes that the latter form of
acquisition could conceivably be
utilized by mutual holding compariies as
a way of avoiding rules the Board might
adopt limiting the amount of capital that
mutual holding companies may derive
from their insured institution
subsidiaries. See Item 6 below. Such
acquisitions would also raise difficult
questions regarding the types of
procedural safeguards that might be
necessary to protect the rights and
interests of the members of the mutual
holding company. See Item 4 below.

4. Should the Board apply comparable
procedures to the process of
establishing mutual holding companies
as now apply to mutual-to-stock
conversions?

Because the formation of a mutual
holding company would constitute a
major corporate reorganization, an
argument can be made that insured

. institutions proposing to form mutual

holding companies should be subject to
a full range of corporate and regulatory

. procedural safeguards. The Board's

regulations governing mutual-to-stock
conversions may provide an apt

example of the type of procedures that
would be appropriate. Institutions
proposing to convert to the stock form
are required, inter alia, (i) to submit a
conversion application to the FSLIC
providing information regarding the
proposed plan of conversion; {ii) to
submit the conversion proposal to
shareholders pursuant to a proxy
statement that has been reviewed and
approved by the FSLIC and conforms to
Form PS, as set forth at 12 CFR 563b.101;
and (iii) to comply with other regulatory -
provisions designed to insure that the
issuance of stock by the institution is
done in a fair and lawful manner. 12
CFR Part 563b.

Of course, the amount and type of
safeguards that will be required will
vary significantly depending upon
whether third parties are permitted to
acquire minority blocks of stock of
insured institution subsidiaries of
mutual holding companies. See Item 3
above. If the Board were eventually to

8 Some state mutual holding company statutes
appear to limit third parties to the purchase of
newly-issued stock from gubsidiary thrifts (e.g..
New Jersey, see above citations), whereas others do
not (e.g.. Connecticut, see above citations). The
legislation referred to in Footnote 4, which would
amend NHA section 408(s), would authorize third
parties to purchase, newly-issued stock from
subsidiary insured institutions, but not to.purchase
already outstanding subsidiary stock from mutual
holding companies.
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conclude that minority blocks of stock
may be acquired by third parties, that
could argue in favor of mutual holding
company reorganizations being treated
in a manner similar to mutual-to-stock
conversions (e.g., subscription offerings,
liquidation accounts, dividend
limitations, restrictions on the purchase
of stock by directors and officers, and so
forth). See 12 CFR 563b.3(c).
Consideration would also have to be
given to the tax consequences of such
acquisitions. See sections 368(a)(1)(B)
and (c), 382, and 1504(a)(2) of the
Internal Revenue Code; and 12 CFR
563b.3(b)(3). The Board would also have
to decide whether to require subsidiary
insured institutions of mutual holding
companies that sell their stock to third
parties (i) to register their stock
pursuant to the Securities Exchange Act
of 1934, 12 U.S.C. 78a et seq., regardless
of their number of shareholders; (ii) to
assist a market maker in establishing
and maintaining a market in their stock;
and (iii) to attempt to list their stock on
a national or regional securities
exchange or on the NASDAQ quotation
system. See 12 CFR 563b.3{c)(19) (which
imposes these requirements in
connection with ordinary mutual-to-
stock conversions).

5. Should mutual holding companies be
permitted to acquire control of insured
institutions that are already in the stock
form and "other corporations,” as
defined below?

As noted above, NHA section
408(s)(5), which specifies the authorized
activities of mutual holding companies,
uses different terminology to describe
the authority of mutual holding
companies to engage in transactions
with respect to mutual insured
institutions and savings and loan
holding companies, on the one hand,
and stock insured institutions and other
corporations the capital stock of which
is available for purchase by an insured
institution under federal law or under
the law of any state where the
subsidiary insured institution or
institutions of the mutual holding
company have their home offices
(hereafter, “Other Corporations”), on the
other hand. Clauses (B) and (C) of
section 408(s)(5) permit mutual holding
‘companies to acquire * * * through
merger” additional mutual insured
institutions, and, subject to certain
limitations, to “merge with” or “acquire”
other savings and loan holding
companies. Clauses (A) and (D) thereof
permit mutual holding companies to
“invest” in the stock of insured
institutions and other Corporations.

The Board must determine whether
Congess intended any significance to be

attributed to this difference in
terminology. One way to interpret the
difference would be to conclude that
Congress intended to limit mutual
holding companies to passive, non-
controlling investments in stock insured
institutions and Other Corporations.
Such an interpretation would be
consistent with the familiar maxim of
statutory interpretation that “where
different language is used in the same
connection in different parts of a statute,
it is presumed that the legislature
intended a different meaning.” 82 C.].S.
“Statutes”, section 316b (1953). The
problem with the foregoing
interpretation is that it would directly
contradict NHA section 408(e)(1)(A)(iii),
which prohibits non-controlling
investments in insured institutions by
savings and loan holding companies. In
order to reconcile section 408(s){5) with
section 408(e)(1)(A)(iii), it may,
therefore, be necessary to interpret the
term “invest” as used in section
408(s)(5), or at least as used in clause
(A) thereof, as being synonymous with
“acquire,” ie., as referring to controlling
investments.

If the Board concludes that mutual
holding companies may acquire control
of insured institutions in the stock form
and/or Other Corporations, two
additional issues will have to be
confronted. First, the Board will have to
consider whether stock purchases are
the sole form of transaction pursuant to
which insured institutions in the stock
form and Other Corporations may be
acquired by mutual holding companies.
Although it might be presumed that
mutual holding companies would prefer
to structure their acquisitions of stock
institutions and Other Corporations as
cash-out mergers, it is not clear that
such mergers would fall within the
language of section 408(s)(5) (A) and (D).
Second, the Board will have to consider
whether the accountholders of stock
institutions acquired by mutual holding
companies will be entitled to receive
membership rights in the mutual holding
company. On the one hand, it could be
argued that the issuance of such rights
would amount to a windfall for such
accountholders at the expense of the
existing members of the mutual holding
company since all membership rights
that such accountholders may have once
had in their insured institution as a
result of their deposits would already
have been exchanged by those
accountholders for subscription rights
and rights inthe institution’s liquidation
account at the time the institution
converted to the stock form. On the
other hand, it could be argued that
attempting to maintain a distinction

between accountholders within the
same mutual holding company structure
would be futile and burdensome and
would be inconsistent with the result
that would occur in an acquisition of a
stock insured institution by a mutual
insured institution in a more typical
transaction. See, e.g., 12 CFR
552.13(c)(1).

6. What standards should guide the
Board in reviewing the proposed
capitalization of mutual holding
companies?

As noted above, NHA section
408(s)(3)(D) provides that an insured
institution that reorganizes into a mutual
holding company “may, subject to the
approval of the [FSLIC], retain capital
assets at the holding company level to
the extent * * * such capital exceeds”
the requirements of 12 CFR 563.13. The
highlighted language indicates that
Congress did not intend for section
408(s)(3)(D) to be read as an automatic
entitlement for each organizing mutual
holding company to retain all assets in
excess of those required for its insured
institution subsidiary to meet its
regulatory capital requirement, but
rather as a statutory floor or irreducible
minimum past which the capital of
insured institutions may not fall in the
course of a mutual holding company
reorganization. The fact that the
statutory language authorizes the FSLIC
to review and approve or disapprove
capitalization proposals even in those
cases where the subsidiary insured
institution would meet its minimum
regulatory capital requirement indicates
that Congress intended for the FSLIC to
play an active role in assessing the
appropriateness of the proposed
division of capital in each mutual
holding company reorganization. This
conclusion is reinforced by the fact that
the FSLIC is also required to review the
specific facts of each mutual holding
company reorganization proposal and to
disapprove any such reorganization if
the FSLIC concludes that the insured
institution presenting the proposal does
not have adequate financial or
managerial resources to support the
reorganization or that the reorganization
would otherwise negatively affect the
safety and soundness of the insured
institution. NHA section 408(s)(3)(C).

Accordingly, the Board is considering
what standards should govern its review
of mutual holding company
capitalization proposals. The Board
intends to examine the capitalization
issue from both a supervisory
perspective (Z.e., what amount or
percentage of capital in excess of the
minimum capital required by regulation
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may be safely retained at the holding
company level and what impact will
that have on the insured institution's
ability to provide economical home
financing?) and from a fairness
perspective (i.e., should insured
institutions that are reorganizing into a
mutual holding company be able to
transfer more capital to their holding
companies than insured institutions that
are converting to the stock form and
simultaneously forming a stock holding
company or institutions that are already
in the stock form and elect to form a
stock holding company?). With respect
to the supervisory point, it should be
noted that the Board recognizes that
well-conceived, prudent attempts to
diversify the business activities of
insured institutions via transfers of
capital to their affiliates can enhance
the financial soundness of those
institutions and their ability to compete,
but the Board has also found, as a
matter of experience, that insured
institutions with broad diversification
authority (e.g., state-chartered
institutions located in states that
provide broad service corporation
investment authority) tend to experience
a disproportionately high rate of
insolvencies and such insolvencies are
frequently due to overly ambitious
attempts at diversification.® With
respect to the fairness point, it should be
noted that traditionally the Board has
restricted the amount of capital that
may be transferred to a holding
company during the course of a mutual-
to-stock conversion. The amount of
capital that may be transferred to a
holding company formed by an
institution already in the stock form has
also traditionally been limited by
various measures tied to the amount of
post-conversion net income that could
have, but has not, been paid out as
dividends by the insured institution
under Board regulations and policies.

7. Should mutual holding companies be
required to enter into “net worth
maintenance” or “pre-nuptial” type
agreements with respect to their
subsidiary insured institutions?

The Board generally conditions any
approval of an application to acquire an
insured institution upon the acquiror's
execution of a “net worth maintenance"”
or “prenuptial” agreement. See 53 FR
31,761 (August 19, 1988). In a “net worth
maintenance” agreement, the acquiror

¢ The Board also notes that a substantial
percentage of some insured institutions’ regulatory
capital consists of goodwill. In reviewing mutual
holding company capitalization proposals, the
Board may take account of the extent to which the
capital proposed to be placed in subsidiary insured
institutions will be composed of goodwill.

agrees that, at the Board's request, it
will infuse additional equity capital (up
to a specified maximum) into the
institution being acquired if at any time
during the term of the agreement the
institution fails to meet its regulatory
capital requirement or the institution’s
regulatory capital declines below a
predetermined amount. In a “prenuptial”
agreement, the acquiror agrees that if at
any time during the term of the
agreement the acquired institution's
regulatory capital declines below a
specified percentage of the institution’s
liabilities or assets, an officer of the
FSLIC shall have the right to vote the
stock of the institution with respect to
certain shareholder matters, including
removal and replacement of the board of
directors and sale of the institution.
These agreements are required so as
to ensure that acquirors will have
“sufficient incentive to prudently
manage” acquired institutions and to
“provide the FSLIC with a reasonable
amount of protection against adverse
events and uncertainty and time lags
inherent in a regulatory capital and
accounting system based on historical
costs.” Id. The Board is considering
whether, for similar reasons, mutual
holding companies should be required to
execute “net worth maintenance” or
“prenuptial” agreements with respect to
their subsidiary insured institutions.

8. Should an insured institution that is
acquired by an existing mutual holding
company be permitted to make a capital
contribution to the holding company at
the time of the acquisition?

Although, as noted above, NHA
section 408(s) specifically authorizes an
organizing mutual holding company to
retain such capital assets as may be
approved by the Board (within certain
limits}, there is no indication whether
Congress intended to permit capital
contributions to the holding company by
subsequently acquired insured
institutions. Such contributions are
rarely, if ever, proposed in connection
with acquisitions of insured institutions
by stock savings and loan holding
companies.

Moreover, the Board has traditionally
conditioned approvals of acquisitions of
insured institutions by stock holding
companies upon agreement by the
holding companies that any post-
acquisition capital contributions to the
holding companies by the acquired
institutions (in the form of dividends)
will not exceed certain specified levels
of the institutions' post-acquisition net
income. The Board is considering
whether this approach should be used in
connection with acquisitions of insured

institutions by mutual holding
companies.

In addition, if the Board conclurles
that minority blocks of stock of insured
institution subsidiaries of mutual
holding companies may be acquired by-
third parties and if, as would likely be
the case, the pool of permissible third
party acquirors includes directors and
officers of the mutual helding companies
and their subsidiary insured institutions,
the Board will have to consider whether
special rules will be needed to prevent
insider abuse of dividends. Because of
the absence of shareholders at the
holding company level to scrutinize the
activities of the directors and officers of
the holding company, it is conceivable
that dividends of the insured institution
subsidiary could be channeled to
insiders of the institution who have
become the minority shareholders of the
institution. This could be accomplished,
for example, by (i) causing the insured
institution subsidiary to declare large
dividends; and (ii) causing the holding
company to waive its right to receive
such dividends.

9. Should mutual holding companies be
permitted to pledge the stock of their
subsidiary insured Institutions as
collateral to secure notes or other debt
instruments of the mutual holding
company?

The Board is aware that bank holding
companies and savings and loan holding
companies occassionally raise capital
by pledging the stock of their subsidiary
financial institutions as collateral to
secure borrowings. The Board is
considering whether mutual holding
companies should also be permitted to
use this financing technique. Use of this
technique by mutual holding companies
would raise novel questions. It is
uncertain, for example, what the status
of a mutual holding company would be
if the stock of its subsidiary insured
institution(s) were seized by a lender
upon default on an obligation by the

- mutual holding company. Once a mutual

holding company is divorced from its
subsidiary insured institution{s), it is
unclear whether the mutual holding
company would have authority to
continue to operate (and, if so, how its
membership would be determined) or
would be required to liquidate and
distribute its remaining assets to its
members.

One possible solution to the above
difficulties would be to prohibit unitary
mutual holding companies from pledging
the stock of their subsidiary insured
institutions, while allowing multiple
mutual holding companies to pledge the
stock of all but one of their insured
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subsidiaries. Alternatively, if the Board
concludes that minority blocks of stock
of insured institution subsidiaries of
mutual holding companies can be
acquired by third parties, then the above
difficulties could also be avoided by
providing that each mutual holding
company must, at all times, hold at least
51% of the stock of at least one of its
insured institution subsidiaries free of
any pledges or other encumbrances.

10. Should mutual holding companies be
permitted to terminate their affiliation
with their subsidiary insured
institutions and how do mutual holding
companies convert to stock form?

A holding company in the stock form
is, of course, able to divest itself of one
or more of its institutions by selling the
institution’s stock. The Board is
considering whether, and under what
circumstances, a mutual holding
company should be permitted to
terminate its affiliation with one or more
of its insured institution subsidiaries.
One approach would be to provide that
a mutual holding company may
terminate its affiliation with a
subsidiary insured institution pursuant
to either of two forms of transaction

described below, provided that any such

transaction is first approved by the
holding company’s directors and
members and by the FSLIC, and
provided that the holding company,
subsequent to the transaction, would
still control at least one insured
institution. The two forms of transaction
are as follows: '

a. Transfer from One Mutual Holding
Company to Another.

In this form of transaction, one mutual
holding company would transfer all the
stock of a subsidiary insured institution
to another mutual holding company,
with the accountholders of that insured
institution receiving ownership rights in
the acquiring mutual holding company in
exchange for their former rights in the
selling mutual holding company.

b. Spin Off of a Free Standing Mutual
Insured Institution

In this form of transaction, a mutual
holding company would be permitted to
spin off a subsidiary insured institution
in a transaction in which the subsidiary
insured institution converts back into a
free-standing mutual owned by its
accountholders.

If the Board were to authorize mutual
holding companies to engage in the
above types of transactions, it is
anticipated that from time to time the
Board might find it necessary to
condition its approval of such
transactions upon a pre-transaction

capital contribution from the holding
company to the insured institution being
disposed of, so as to ensure the capital
adequacy of the institution being
disposed of and, perhaps, to ensure that
the accountholders of that institution .
would not be stripped of capital
previously contributed to the mutual
holding company.

It is contemplated that a unitary
mutual holding company would not be
permitted to dispose of its subsidiary
insured institution. It appears that the
only feasible way for such a company to
terminate its mutual holding company -
status would be to convert the mutual
holding company to the stock form in a
transaction similar to that described in
12 CFR 563b.9, or, in the alternative, to
merge the subsidiary insured institution
with and into the mutual holding
company in a transaction that would
reestablish the mutual holding company
as a traditional mutual insured
institution.

If the Board concludes that minority
blocks of stock of insured institution
subsidiaries of mutual holding
companies can be acquired by third
parties, it will also have to consider how
these minority blocks of stock are to be
handied when a mutual holding
company elects to convert to the stock
form or to merge back into a subsidiary
insured institution. See previous
paragraph. In the context of a
conversion, there would appear to be
three options. One option would be to
permit the outstanding minority shares
of the subsidiary insured institution to
be exchanged for shares in the holding
company. A second option would be to
permit the insured institution to redeem
the minority shares as a part of the
conversion. Of course, a third option
would be to allow the minority shares to
remain outstanding, unaffected by the
conversion.

11. Do NHA Section 402(j) and 408(s)
preempt state laws providing for, or
prohibiting the formation of, mutual
holding companies by state-chartered
insured institutions?

NHA section 402(j} specifies that
“* * *no insured institution may
convert to the stock form except in
accordance with the rules and
regulations of the [FSLIC}.” This
language is notable both for what it does
and does not say. On the one hand,
section 402(j) constitutes an affirmative
statement that mutual-to-stock
conversions of all insured institutions,
including state chartered institutions,
must comply in all respects with the
Board’s conversion regulations. On the
other hand, section 402(j) does not say
that conversions of state-chartered

insured institutions need comply only
with the Board’s conversion regulations.
As crafted, the language seems to
contemplate a dual regulatory scheme in
which the conversions of state-chartered
insured institutions must comply with
both federal and state law—the
practical result being that the more
restrictive rules govern. This is the
position that the Board has traditionally
taken in its conversion program.

The Board is considering how section
402(j) should be read when overlaid
against state mutual holding company
statutes that purport to authorize
insured institutions, as part of the
holding company reorganization
process, to issue blocks of stock to
persons other than their mutual holding
companies. See Item 3 above. Such
transactions could be characterized as
partial conversions. Since the Board's
conversion regulations, 12 CFR 563b,
currently do not allow partial
conversions, it could be argued that
section 402(j) prohibits the issuance of
minority blocks of stock to third parties,
even where state statutes would
otherwise permit such issuances, until
such time as the Board's regulations
may be amended to permit this practice.
See Item 3 above. On the other hand, it
could be said that no conversion occurs
unless and until the mutual holding
company itself converts to stock form.

Section 408(s) presents an even
broader preemption question: Should
NHA section 408(s) be deemed to
preclude state chartered insured
institutions from reorganizing into the
mutual holding company form pursuant
to state mutual holding company
statutes, and, conversely, should NHA
section 408(s) be deemed to authorize
state-chartered insured institutions to
form mutual holding companies under
section 408(s) notwithstanding the
absence of state law authorizing such
transactions? The relevant statutory
language is as follows:
“Notwithstanding any provisions of
federal law other than this subchapter,
an insured institution operating in
mutual form may reorganize so as to
become a holding company by * * * **
NHA section 408(s)(1). This language
seems to suggest an approach similar to
that taken in the Board’s conversion
program, /.., state-chartered insured
institutions wishing to form mutual
holding companies must comply with
both state and federal law. Pursuant to
this approach, state-chartered insured
institutions would have to satisfy all the
provisions and restrictions of section
408(s) and the Board's implementing
regulations in addition to the relevant
laws and regulations promulgated by
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their respective states. Under this
approach, it would also follow that
section 408(s) would be insufficient
alone to authorize mutual holding
company reorganizations by state
chartered insured institutions in the
absence of some form of state approval
for such transactions.

By the Federal Home Loan Bank Board.
John F. Ghizzoni, o
Assistant Secretary.

{FR Doc. 88-24273 Filed 10-20-88; 8:45 am]
BILLING CODE 6720-01-M

SMALL BUSINESS ADMINISTRATION
13 CFR Part 108

Loans to State and Local Development
Companies

AGENCY: Small Business Administation.
ACTION: Notice of Proposed Rulemaking.

SUMMARY: The rule proposed here
would: (1) Clarify that the board of
directors of a 503 company may vote on
a loan approval or servicing action in
the absence of a person with ’
commercial lending experience if such
person has made a positive or negative
recommendation concerning such
action; (2) limit the small concern’s
participation in its own financing to an
amount not to exceed either the amount
of the 504 debenture or the total amount
of third-party financing; (3) make clear
that the 503 company may inject, apart
from cash, only real property into a
project; (4) make clear that the borrower
under a Section 503 loan may inject only
land without improvements into a
project; and (5) permit SBA to shift a
debenture financing from a 503 company
subject to disciplinary action, to another
503 company which is in good standing.
DATE: Comments must be received on or
before November 21, 1988.

ADDRESS: Written comments, in
duplicate, may be sent to the Office of
Economic Development, Small Business
Administration, Room 720, 1441 L Street
NW., Washington, DC 20416.

FOR FURTHER INFORMATION CONTACT:
LeAnn M. Oliver, Financial Analysis,
Office of Economic Development, (202}
653-6986.

SUPPLEMENTARY INFORMATION: Section
108.503-1(b)(2) would be revised to .
make clear that the board of directors of
a 503 company may vote on a proposed
loan approval or servicing action even if
no person with commercial lending
experience is present at the meeting, if
such a person has made a
recommendation concerning such
proposed action. At present there is

doubt whether the board can proceed if
the absentee vote is negative.

Section 108.503-10 would be revised
to limit a 503 company’s injection into a
503 project to cash or real property (as
distinguished from real and personal
property, as is now the case), and to
limit the valuation of such real estate to
the lower of cost or market, unless held
more than two years, in which event the
valuation may be determined by
appraisal, subject to certain conditions
(see §108.503-5(d}(2)).

Similarly, the borrower's contribution
to the 503 company's injection would be
limited in two ways. First, the value of
the contribution could not exceed either
the amount of the 503 debenture or the
value of the third-party contribution.
Second, the borrower could contribute
only land, valued in the manner
described above. SBA has not
heretofore permitted the small concern’s
contribution to exceed either of the two
other elements of a 503 project
financing. However, this policy was not
published as a regulation, but only as
part of SBA's relevant Standard
Operating Procedure, SOP 50 22 1, §103.
While this SOP is widely known within
the development company industry, it
does not have the force and effect of
law, as does a regulation. The policy
underlying the proposed regulation
addresses the question of need for SBA-
guaranteed financing if the small
concern itself furnishes a major portion
of the total financing package (compare
section 503(b)(2) of the Small Business
Investment Act of 1958, as amended, 15
U.S.C. 697(b)(2)).

Finally, another section of this
proposed rule would authorize SBA to
transfer an existing or a pending 503
financing from a development company
under temporary or other sanction, to a
503 company in good standing. The
purpose of this proposal is to insulate a
small business applicant from the effect
of sanctions imposed on the related 503
company, since such sanctions may
include a refusal to guarantee such
company's debentures. SBA would
arrange a division of the fees between
the two 503 companies according to the
services performed by each.

Compliance With Executive Order
12291, the Regulatory Flexibility Act and
the Paparwork Reduction Act

SBA has determined that this
proposal, taken as a whole, would not
constitute a major rule for the purposes
of Executive Order 12291. The annual
effect of this rule on the national
economy would not attain $100 million,
since the regulatory proposals have no
financial impact on the economy. Also,
these proposed rules, if promulgated as

final, would not result in a major
increase in costs or price to consumers,
individual industries, Federal, state and
local government agencies or geographic
regions, and will not have significant
adverse effects on competition,
employment, investment, productivity or
innovation.

For the purpose of compliance with
the Regulatory Flexibility Act, 5 U.S.C.
601 et seq., the provisions of this
proposal, if promulgated in final form,

~would not have a significant economic

impact on a substantial number of small
entities. The following analysis of the
provisions is provided within the
context of the review prescribed in the
Regulatory Flexibility Act (5 U.S.C. 603).
The reason why we propose to revise
§ 108.503-1(b)(2) is that the present
wording would seem to permit an
absentee ballot by the person whose
vote is required for a loan approval or
servicing action only if the vote is
negative. This would result in permitting
one person to control board action, a
result which SBA does not intend.
Accordingly, the proposal would permit
the board to proceed, whether the
absentee vote is positive or negative.
The reasons for proposing the changes
in § 108.503-10 are: (1) That if the
contribution by the small concern to the
development company is to be used as
the 503 company's injection and its
exceeds either the amount of the 503
debenture or the amount of the third-
party financing, then the need for
federal assistance appears to be
negated, and (2) that it was never SBA’s
intention that the 503 company’s
contribution to the project (injection)
could be personal property other than
cash. The valuation of personal property

.would create difficulties. Accordingly,

the present word *“property” would be
qualified by the word “real” and such
real property would be subjected to the
valuation rule, § 108.503-5(d), which
applies to land. (3) The contribution by
the small concern may include, or
consist of, land without improvements,
valued pursuant to § 108.503-5(d). SBA
proposed to limit the small concern’s
contribution to land only because the
valuation of existing buildings owned by
the borrower would give rise to
controversy.

The purpose of the proposal
permitting the shift of an economic
development project from a
development company facing sanction
to another in good standing is to insulate
a small business application from the
consequences of such sanction (e.g.,
SBA'’s refusal to guarantee the resulting
debenture).
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The legal basis of these proposed rule
changes is § 503(a)(2) of the Small
Business Investment Act, 15 U.S.C.
697(a)(2). '

There are no additional reporting,
recordkeeping and other compliance
requirements inherent in these proposed
rules. There are no Federal rules which
duplicate, overlap or conflict with these
proposed rules. There are no significant
alternate means to accomplish the
objectives of these proposals.

List of Subjects in 13 CFR Part 108

Loan programs/business, Small
Business Administration, Small
businesses.

For the reasons set out in the
preamble, Part 108 of the Code of
Federal Regulations is proposed to be
amended as follows:

PART 108—[AMENDED]

1. The authority citation for Part 108
continues to read as follows:

Authority: 15 U.S.C. 687(c), 695, 636, 697,
697a, 897h.

2. Section 108.503-1(b)(2) would be
amended by revising the last sentence
thereof to read as follows:

§108.503-1 [Amended]
*® E ] * » L 2

(b) * % %

(2) * * * Ifloan approval or servicing
actions are put to a vote, the quorum
shall include at least one director with
commercial lending experience, unless
the 503 Company can document that
such director or another person
approved by SBA as possessing
commercial lending experience has
made a recommendation on such loan or
servicing actions.

" * * * *

3. Section 108.503-10 would be revised

to read as follows: '

§ 108.503-10 503 Company injection.

(a) Contributions to 503 Company
injection. The 503 Company shall be
required to inject into each project an
amount equal to at least ten percent
(10%) of the project cost exclusive of
administrative cost (see § 108.503-5 (a)
and (b)). Subject to § 108.503-4(c)(4) and
paragraph (b) below, such injection may
come from any source and may consist
of cash, or real property if the project
requires such real estate. Any such
contribution or loan to the 503 Company
may not be conditioned on the granting
of voting rights, stock options or any
other actual or potential voting interest
in the 503 Company or the Small
Concern, but the 503 Company may
issue shares of nonvoting stock in
exchange therefor. The interest on such

injection shall not exceed a rate which
is legal and reasonable. Such injection
shall be subordinate to the 503
Debenture and shall not be repaid at a
faster rate than the 503 Loan.

(b) Contribution by borrower. The
Small Concern may contribute part or
all of such injection, but the value of
such contribution may not exceed either
the amount of the related 503 Debenture
or the aggregate amount of third-party

financing pursuant to § 108.503-8 of this -

part. If the project involves new
construction, the Small Concern may
contribute land without improvements,
valued pursuant to § 108.503-5{d)(2) of
this part.

(c) Contributions by others. The
injection into a project involving new
construction may include, or consist of,
real property if not contributed pursuant
to subsection (b) of this section. Such
real property shall be valued pursuant to
the same methods and requirements,
and subject to the same limitations as
apply to land under § 108.503-5(d)(2).

4. Section 108.503-15 Oversight and
evaluation, suspension and revocation
is proposed to be amended by revising
paragraph (e)(1) to read as follows:

§ 108.503-15 [Amended]

* * ] * *

(e} Revocation, suspension and other
corrective actions.—{(1) Corrective
Actions. SBA reserves the right to
revoke the certification of any 503
Company, to suspend temporarily the
eligibility of any 503 Company, or to
require any other corrective action
(including, but not limited to, the
transfer of existing or pending
financings to a 503 Company in good
standing) for a violation of law or SBA
regulation, of the terms of a debenture
or any agreement with SBA, or any
inability to meet the operational
requirements set forth in this Part; but
such action shall not invalidate any
guarantee previously issued by SBA.
Where a pending financing is completed
pursuant to transfer, any deposit
pursuant to § 108.503-6(b) of this part
shall also be transferred. Other charges
and fees shall be apportioned by SBA
among the two 503 Companies is
proportion to services performed.

* * * * *

- (Catalog of Federal Domestic Assistance '

59.036 Certified Development Company
Loans (503 Loans); 59.041 Certified
Development Company Loans (504 loans))
" Dated: September 28, 1988.

James Abdnor,

Administrator.

[FR Doc. 88-24366 Filed 10-20-88; 8:45 am]
BILLING CODE 8025-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 88-ASW-38]

Proposed Revision of Transition Area:
McAllen, TX

‘. AGENCY: Federal Aviation

Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking.

suMMARY: This notice proposes to revise

- the transition area located at McAllen,

TX. The development of a new RNAV
RWY 13 standard instrument approach
procedure (SIAP) to the Mid Valley
Airport, Weslaco, TX, has made this
proposed revision necessary. The
intended effect of this proposal is to
provide adequate controlled-airspace for
aircraft executing this new SIAP to the
Mid Valley Airport. Coincident with this
action will be the changing of the status
of the Mid Valley Airport from visual
flight rules (VFR) to instrument flight
rules (IFR).

DATE: Comments must be received on or
before November 28, 1988.

ADDRESSES: Send comments on the
proposal in triplicate to: Management,
Airspace and Procedures Branch, Air
Traffic Division, Southwest Region,
Docket No. 88-ASW-38, Department of
Transportation, Federal Aviation
Administration, Fort Worth, TX 76193~
0530.

The official docket may be examined
in the Office of the Regional Counsel,
Southwest Region, Federal Aviation
Administration, 4400 Blue Mound Road,
Fort Worth, TX.- :

FOR FURTHER INFORMATION CONTACT:
Bruce C. Beard, Airspace and
Procedures Branch, Department of
Transportation, Federal Aviation
Administration, Fort Worth, TX 76193~
0530; telephone: (817) 624-5561.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall

- regulatory, economic, environmental,

and energy aspects of the proposal.
Communications should identify the
airspace docket and be submitted in
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triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Airspace Docket No. 88-ASW-38." The
postcard will be date/time stamped and
returned to the commenter. All
communications received before the
specified closing date for comments will
be considered before taking action on
the proposed rule. The proposal
contained in this notice may be changed
in the light of comments received. All
comments submitted will be available
for examination in the Office of the
Regional Counsel, 4400 Blue Mound
Road, Fort Worth, TX, both before and
after the closing date for comments. A
report summarizing each substantive
public contact with FAA personel
concerned with this rulemaking will be
filed in the docket.

Availability of NPRM'S

Any person may obtain a copy of this
notice of proposed rulemaking (NPRM)
by submitting a request to the Manager,
Airspace and Procedures Branch,
Department of Transportation, Federal
Aviation Administration, Fort Worth,
TX 76193-0530. Communications must
identify the notice number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRM's should also request a copy of
Advisory Circular No. 11-2 which
describes the application procedure.

The Proposal -

The FAA is considering an
amendment to § 71.181 of the Federal
Aviation Regulations (14 CFR Part 71)
by revising the transition area located at
McAllen, TX. The development of a new
RNAV RWY 13 SIAP to the Mid Valley
Airport, Weslaco, TX, has necessitated
this proposed revision. The intended
effect of this proposal is to provide
adequate controlled airspace for aircraft
executing this new SIAP. Coincident
with this action will be the changing of
the status of the Mid Valley Airport
from VFR to IFR. Section 71.181 of Part
71 of the Federal Aviation Regulations
was republished in Handbook 7400.6D
dated January 1, 1988.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) Is not a “major
rule” under Executive Order 12291; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 286, 1979); and (3)

does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71
Aviation safety, Transition areas.
The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me, the FAA proposes to
amend Part 71 of the Federal Aviation
Regulations (14 CFR Part 71) as follows:

PART 71—DESIGNATION OF FEDERAL
AIRWAYS, AREA LOW ROUTES,
CONTROLLED AIRSPACE, AND
REPORTING POINTS

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 1348(a), 1354(a), 1510;
Executive Order 10854; 49 U.S.C. 106(g)
(Revised Pub. L. 97-449, January 12, 1983); 14
CFR 11.69.

§71.181 [Amended]

2. Section 71.181 is amended as
follows:

McAllen, TX [Amended] '

By adding to the end of the legal
description: “and within a 6.5-mile radius of
the Mid Valley Airport (latitude 26°10'37" N.,
longitude 97°58'20" W.).”

Issued in Fort Worth, TX on October 10,
1988.

Larry L. Craig,

Manager, Air Traffic Division, Southwest
Region.

[FR Doc. 88-24427 Filed 10-20-88; 8:45 am])
BILLING CODE 4910-13-M

Office of the Secretary

14 CFR Part 399
[OST Docket No. 45884; Notice 88-15]
RIN: 2105-AB39

Statement of Enforcement Policy on
Rebating

AGENCY: Department of Transportation
(DOT), Office of the Secretary.

ACTION: Notice of proposed rulemaking.

SUMMARY: In response to concerns :
raised by travel agents, the Department
is proposing to adopt its current
enforcement policy concerning the
rebating of international airline prices
as a Policy Statement in the regulations
on Aviation Proceedings. No change in

the substance of that policy is intended.
The Department also proposes to revoke
an existing Policy Statement on the
advertising of rebates that is contrary to
the Department's enforcement policy.

DATE: Comments should be received by
December 20, 1988.

ADDRESSES: Comments should be sent
to Docket Clerk, C-55, Docket 45884,
Department of Transportation, Room
4107, 400 7th Street SW., Washington,
DC 20590. Comments will be available
for review by the public at this address
from 9:00 a.m. through 5:00 p.m., Monday
through Friday. Persons wishing
acknowledgement of their comments
should include a stamped, self-
addressed postcard with their
comments. The docket clerk will time
and date-stamp the card and return it to
the commenter.

FOR FURTHER INFORMATION CONTACT:
Samuel Podberesky, Assistant General
Counsel for Aviation Enforcement and
Proceedings, C-70, Department of
Transportation, 400 7th Street, SW.,
Room 4116, Washington, DC 20590, (202)
366-9342, or Betsy Wolf, a Senior Trial
Attorney in his office.

SUPPLEMENTARY INFORMATION: Airlines
are required by section 403(a) of the
Federal Aviation Act to file tariffs with
the Department that state their
passenger fares, cargo rates, and
associated charges in foreign air
transportation. Under section 403(b), it
is unlawful for a carrier or ticket agent
to charge a purchaser of foreign air
transportation any amount other than
that stated in the applicable tariff. The
section also prohibits cargo shippers
from paying any other amount. Ticket
agents as defined in the Act include
travel agents and cargo agents, as well
as any other intermediaries providing
for the carriage of passengers or cargo.
The prohibition applies not only to
overcharges, but also to undercharges,
including what are commonly known as
rebates. Thus, for example, the statute
has been construed to prohibit a travel
agent from sharing its commission on
international tickets with the purchaser.
After the passage of the Airline
Deregulation Act of 1978 and the
International Air Transportation
Competition Act of 1979, many of the
traditional tariff-adherence rules were
recast or repealed to accommodate the
procompetitive policies of these statutes.
Tariffs were eliminated altogether for
domestic transportation. Many of the
rules have been altered by exemption,
some by legal interpretation. As a
consequence, many payments and
services provided to consumers in
foreign air transportation are no longer
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considered to be proscribed rebates.
Moreover, those arrangements that still
technically constitute rebates are
subject to a restricted enforcement
policy. Since 1978, both the Department
and its predecessar, the Civil
Aeronautics Board, have declined to
prosecute alleged instances of rebating
unless there is clear evidence of: (1) A
pattern of direct consumer fraud or
deception, (2) invidious discrimination,
or (3} violations of the antitrust laws.
Technical rebating, without more, will
not trigger enforcement action, as the
Board emphasized in 1980 {Order 80-5-
215} and thereafter in orders, testimony,
speeches and informal responses to
enforcement requests. The Department
has continued the CAB’s policy, which is
based on prosecutorial discretion, noting
consistently in its correspondence with
travel agents that neither the
Department nor the Board has brought
an enforcement case based solely on the
discounting of published tariffs since
1978.

In the last few years, this enforcement
policy has been criticized by the
American Society of Travel Agents
(ASTA) and some of its individual
members. A number of travel agents
have compldined that they are in a
dilemma, not knowing whether to
disregard the broad language of the
statute and thereby risk prosecution, or
to follow traditioanl rules and thereby
be unable to match the prices or
services of their more aggressive
competitors. They assert that the
Department’s insistence on a case-by-
case evalaution of complaints fosters
uncertainty as to the scope of permitted
conduct. :

On November 30, 1987, ASTA’s
President, Mr. Francis Goranin, sent the
Department an informal proposal for
regulatory action. A copy of this
proposal has been placed in Docket
45884. First, he noted that an existing
policy statement (14 CFR 399.80(h),
adopted by the CAB in 1965) considers
rebating and the advertisement thereof
to be an unfair or deceptive practice in
violation of section 411 of the Act. He
suggested that it is confusing to have
such a statement on the books while
current enforcement policy stated
elsewhere is quite different. Second, he
proposed rulemaking language that
would “set out the Department’s
position on enforcement of the rebating
law as an official policy” in Part 399.
According to Mr. Goranin,

|TThe Department’s approach to
enforcement has been set out only in
speeches and letters. While these
announcements have received some attention
in the trade press, many members of the
travel agent community and the public

remain concerned that no official policy
exists that will bind the Department until the
policy is changed following proper notice and
procedures. Part 399 of the Department’s
regulations contains explicit policy
statements on other aspects of the
Department's jurisdiction that enable the
industry to rely upon policies with reasonable
confidence that they will not be abruptly
changed without sufficient notice and
opportunity to adjust.

We have decided to amend our
regulations to include a new policy
statement along the lines suggested by
ASTA. While there are difficulties in
attempting to codify an enforcement
policy, particularly in an area as
complex as tariff-adherence, we agree
with ASTA that the general scope of
acceptable conduct in this area should
be stated formally. We have already
taken similar action in Part 399 for
certain enforcement policies regarding
unfair and deceptive practices under
section 411 of the Act. Moreover, we are
persuaded that it is possible to cast the
substance of our enforcement policy on
rebating in a format that gives essential
guidance to those who sell air
transportation, while at the same time _
maintaining both necessary flexibility
and a regulatory climate conducive to
the many forms of competitive
marketing behavior which we have
found to be of substantial direct and
indirect benefit to airline consumers. We
emphasize that changes in the substance
of our enforcement policy are not at
issue in this proceeding.

Both the format and the language
we propose are similar to ASTA's
proposal. In particular, we agree with
ASTA that it is important to emphasize
at the outset that the statement is one of
enforcement policy, and that allegations
of illegal rebating in foreign air
transportation will therefore continue to
be reviewed by the Department on a
case-by-case basis, )

The second paragraph, which outlines
the scope of acceptable conduct, is the
heart of the proposed policy statement,
and here again we accept ASTA's
suggested language with one important
change. ASTA's formulation that
enforcement action “will ordinarily be-
undertaken” under the circumstances it
has defined implies that other rebating
activities could also be subject to
enforcement action. Such a formulation
would be unnecessarily vague and
lacking in guidance for the industry.
More importantly, it would be
inconsistent with our policy, which is
that technical rebating by itself, without
competitive or consumer abuses
amounting to violations of other
provisions or legal standards, will not
result in enforcement action. A clearer

and more accurate statement of the
policy is that enforcement action may bz
undertaken only when the stated
conditions are met. All other conduct
may be presumed to be acceptable
under the policy.

As for the conditions themselves,
ASTA's language properly notes that, in
all cases, there must first be clear
evidence of illegal rebating, as defined
under U.S. law, and such rebating must
be adversely affecting a substantial
number of persons. Normally, such
conduct must be part of a pattern or
practice for enforcement action to be
warranted. The reference to conduct in
violation of section 403(b) of course
excludes conduct which, by regulation,
order or interpretation, has been
exempted from the tariff requirements or
deemed not be a proscribed rebate
under those requirements.

As noted, the statutory changes in
1978 and 1979 have prompted a number
of changes in what is considered to be a
proscribed rebate.

Exemptions from or under section 403
which have eliminated categories of
potential rebates include those set forth
in 14 CFR 221.3(d), Part 288 (contracts
for military transportation), Parts 296
and 297 (indirect cargo carriers}, Part

" 223 (free and reduced-rate

transportation), Orders 80-11-24 and 81—
7-109 (bulk contractors), and Orders 78—
1249 and 79-2-23 (resolution of
consumer disputes and claims).
Incentives and opportunities for
technical rebating were reduced in the -
case of passengers and minimized in the
case of cargo by a series of exemptions
and rulings establishing the principle
that carriers should be free to charge
customers in relation to the costs of the
individual transaction, and hence can
compensate customers for cost-saving

_ services performed by them, including

commissions, whether or not the
transportation is for the customer's own
purposes. See, e.g., ER-1335/1336, 48 FR
22703, May 20, 1983 (Parts 296 and 297);
Orders 79-2-92 and 80-6—40; Order 82—
12-85 (Competitive Marketing
Investigation) at 80, 91. Other
determinations have recognized the
right of carriers and agents to engage in
joint ventures with others providing
benefits to transportation users, and the
right of agents to provide customer
services in their role as independent
businesses. See, e.g., Order 81-8-31; ER-
1371, 48 FR 57115, December 28, 1983.
These and other changes in the
definition of a proscribed rebate have
been so substantial that it would be
difficult and unwieldy to define which
forms of pricing conduct are not now
subject to enforcement action. It is far
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more feasible to identify those that still
may be subject to such action.

We also agree with ASTA’s statement
of the substantive areas in which
enforcement action regarding rebating
may be considered: fraudulent or
deceptive practices, invidious
discrimination, and anticompetitive
conduct. Fraudulent or deceptive
practices generally encompass conduct
which violates section 411 of the Act,
the subject of substantial CAB and
Department precedent. We have added
the term “rates” to ASTA's language to
make it clear that the enforcement
policy also covers cargo rebating. The
nature of invidious discrimination is
illustrated to make it clear that
economic discrimination is not
encompassed. Finally, the statement
specifies that anticompetitive conduct is
tied to the more specific and predictable
standard of conduct amounting te
violation of the antitrust laws, which are
defined in section 414 of the Act as
those set forth in subsection {a)} of the
first section of the Clayton Act {15
U.S.C. 12). ASTA's further suggestion
that specific reference be made to
section 2 of the Sherman Act appears to
be unduly restrictive and potentially
confusing.

ASTA has suggested that, for
purposes of this Policy Statement,
“fraudulent and deceptive practices”
should be illustrated with two examples.
The first, where a rebate is offered in
connection with a “bait-and-switch”
scheme, is a good example of the
intended function of the policy and is a
situation in which the Department.and
the CAB have taken action in the past.
ASTA'’s language, however, suggesis
possible enforcement action whenever
an “attempt” is made to sell a higher-
priced ticket to a customer attracted by
a rebate offer. That could have a chilling
effect on legitimate discussions of fare
options as well as on.price advertising
generally, a result contrary to our
purpose. We therefore propose to limit
this example to situations where the
customer is “pressured” to purchase a
higher-fare ticket. In evaluating such
situations, evidence that the offered
rebate is in fact unavailable or is too
restricted to be of value to most
customers may be considered, as in any
case when allegations of unfair or
deceptive practices are received.

ASTA'’s second example, citing a
rebate offered in conjunction with land
accommodations or other services at
“artificially inflated prices,” would be
inappropriate. We have long declined to
police the level of prices for non-
transportation services even when
offered as part of a transportation

package. Ourregulatory interest in this
area has focussed on insuring that the
prices and other material terms of air/
non-air packages are fairly disclosed, so
that consumers can make their own
determination of value. Thus, it has
been an explicit policy for nearly a
decade to-disregard the cost of hotels,
car rentdls and other travel package
components in evaluating allegations of
“indirect” rebating. We do not consider
a rebate to have occurred if the package
price at least covers the tariff air fare.
Any other approach would inhibit
competition by frustrating the ability of
carriers and agents to match
competitors’ prices.

Finally, we agree with ASTA that the
policy statement should make very clear
that a rebate offer will not befound to
affect competition adversely when the
only effect of the offer is to divert
passengers from one airline or ticket
agent to another. In the past, individual
travel agents have exhibited confusion
on this point. As the Board emphasized
in the Competitive Marketing
Investigation, the Act protects

"competition but not individual

competitors.

While numerous other examples of
what the policy does or does not cover
could no doubt be devised, we are
reluctant to make the policy statement
more detailed. We believe that ASTA's
suggestions, with our modifications,
convey the substance of our policy
clearly without encouraging conduct or
cemplaints that are inconsistent with
our overall policy objectives.

ASTA has correctly pointed out that
at least one statement of policy
regarding the application of section 411
of the Act teficket-agentsis inconsistent
with our enforcement policy on rebating.
Adopted in 1965, § 399.80(h) of the
Policy Statements lists the following as
a violation of section 411:

" Advertising or otherwise offering for sale
or selling air transportation or services jn
connection therewith at less than the rates, -
fares, and charges specified in the currently
effective tariffs of the air carrier or air
carriers who are engaged to perform such air
transportafion or.services, oneoifering or
giving rebates or other concessions thereon,
or assisting, suffering or permitting persons to
obtain such air transportation or services at
less than such lawful rates, fares and
charges. ’

The statement in effect makes.a
technical violation of section 403 a per
se violation of section 411, whereas our
policy since 1978 has been to undertake
enforcement action only if the.offering
or advertising of rebates4s accompanied
by independent violations of section 411,
such as fraud, discrimination, or
violation of the antitrust laws. Section

399.80(h) should have been revoked by
the CAB as part of its general overhaul
of the regulations following the statutory
changes in 1978 and 1979, but it was
apparently overlooked. We therefore
propose to révoke it now.

We also propose to revoke § 399.80(g)
for the same reason. That section
considers “misrepresentation that
special discounts or reductions are
available, when such discounts or
reductions are not specific in the lawful
tariffs of the air carrier which is to
perform the transportation” to be a
violation of section 411. The section is at
least misleading in that it appears to
presume that rebate offers are
themselves a “misrepresentation.” On
its face the statement appears to have
ne.other.significance, since
misrepresentations of fares generally by
ticket agérits are covered by § 399.80(f).

This proposed action has been
reviewed under Executive Order 12291,
and it hag been determined that this is
not a major rule. It will not result in an -
annual effect on the economy of $100
million or more. There will be no
increase in production costs or prices for
consumers, individual industries,
Federal, State or local governments,
agencies, or geographic regions.
Furthermore, this proposed rule would
not adversely affect competition,
employment, investment, productivity,

innovation, or the ability of United

States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

This proposed regulation is significant
under the Department's Regulatory
Policies and Procedures, dated February
26, 1979, because it involves important
Departmental policies and substantial
industry interest.

We have determined that the
economic effects of the proposal would
be so minimal that preparation of a full
regulatory evaluation is unnecessary.
The proposal merely reiterates an
existing enforcement policy known
throughout the industry and revokes
obsolete policy statements. The
proposed rule does not contain any
information collection requirements that
require approval under the Paperwork
Reduction Act of 1980.

I certify that this rule will not have a
significant economic impact on a
substantial number of small entities.
Since the proposal simply states an
existing enforcement policy, the ability
of such entities to engage in operations
essentially will be unaffected by the
proposed regulation.

This rulemaking action has been
analyzed in accordance with the
principles and criteria contained in
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Executive Order 12612, and it has been
determined not to have any federalism
implication that warrants the
preparation of a federalism assessment.

List of Subjects in 14 CFR Part 399

Applicability and effects, Operating
authority, Rates and tariffs; Accounts
and reports, Hearing matters,
Rulemaking prosecutions, Enforcement,
Other policies, Disclosure of
information, Federal preemption.

Accordingly, the Department of
Transportation (DOT) proposes to
amend 14 CFR Part 399 as follows:

PART 399—STATEMENT OF GENERAL
POLICY

1. The authority citation for Part 399
would continue to read as follows:

Authority: 101, 102, 105, 204, 401, 402, 403,
404, 405, 406, 407, 408, 411, 412, 414, 4186, 801,
1001, 1002, 1102, 1104, Pub. L. 85-726, as
amended, 72 Stat. 737, 740, 92 Stat. 1708, 72
Stat. 743, 754, 757, 758, 7670, 763, 766, 767, 768,
769, 770, 771, 782, 788, 7979, 49 U.S.C. 1301,
1302, 1305, 1324, 1371, 1372, 1373, 1374, 1375,
1376, 1377, 1378, 1379, 1381, 1382, 1384, 1386,
1461, 1481, 1482, 1502, 1504; Pub. L. 96-354, 5
U.S.C. 601, unless otherwise noted.

2. Add a new § 399.85 to Subpart G to
read as follows:

§399.85 Enforcement policy regarding
illegal rebating in foreign air transportation.
_ (a) It is the policy of the Department
to review complaints alleging illegal
rebating in foreign air transportation on
a case-by-case basis to determine
whether it is in the public interest and
consistent with the Department's
transportation policy goals to initiate an
investigation or to bring enforcement
action on the Department’s behalf.

(b) An investigation or other
enforcement action may be undertaken
only when clear evidence is presented
that rebating in violation of section
403(b) of the Act has occurred and that
such rebating is adversely affecting a
substantial number of persons and is:

(1) Occurring in connection with
fraudulent or deceptive practices
associated with the holding out or sale
of fares or rates involving a rebate, or

(2) Offered on an invidiously .
discriminatory basis such as rebates
limited on the basis of race, creed, color,
sex, religious or political affiliation, or
national origin, or

(3) Adversely affecting competition
because the rebates are associated with
activities that violate the antitrust laws.

(¢} For purposes of this policy, a
rebate may be found to be connected
with fraudulent or deceptive practices
where, for example, a rebate is offered
in connection with a “bait-and-switch”

scheme whereby the seller uses the
rebate offer to attract a client and then
pressures the customer to purchase a
higher-fare ticket.

(d) For purposes of this policy a
rebate offer will not be found to affect
competition adversely when the only
effect of the offer is to divert passengers
from one airline or ticket seller to
anotler.

§399.80 [Amended]

3. Remove and reserve paragraph
399.80(g) in its entirety.

4. Remove and reserve paragraph
399.80(h) in its entirety.

Issued in Washington, DC, on October 17,
1988.
Jim Burnley,
Secretary of Transportation.
{[FR Doc. 88-24241 Filed 10-20-88; 8:45 am)
BILLING CODE 4910-62-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 435
[FRL-3463-7]

Oil and Gas Extraction Point Source
Category, Offshore Subcategory;
Effluent Limitations Guidelines and
New Source Performance Standards;
New Information and Request for
Comments

AGENCY: Envirommental Protection
Agency (EPA).

ACTION: Notice of data availability and
request for comments.

SUMMARY: EPA is announcing today the
availability for public comment of new
technical, economic and environmental
assessment information relating to the
development of BAT and NSPS
regulations under the Clean Water Act
governing the discharge of drilling fluids

- and drill cuttings in the oil and gas

extraction point source category,
offshore subcategory. EPA requests
comment on this new information. This

. notice is part of a rulemaking process

that commenced formally on August 26,
1985 with EPA’s proposal of effluent
limitations guidelines and new source
performance standards for the offshore
subcategory (50 FR 34592). The comment
period for the original proposal closed
on March 15, 1986.

DATE: Comments on this new
information must be submitted by
December 5, 1988. '
ADDRESSES: Comments should be sent
to Mr. Dennis Ruddy, Industrial
Technology Division (WH-552),
Environmental Protection Agency, 401 M
Street SW., Washington, DC 20460.

The supporting information and data

. described in this notice will be available

for inspection and copying at the EPA
Public Information Reference Unit,
Room 2402 (Rear of EPA Library) PM-
231, 401 M Street SW,, Washington, DC
20460. The EPA public information
regulation (40 CFR Part 2) provides that
a reasonable fee may be charged for
copying.

FOR FURTHER INFORMATION CONTACT:
Technical information may be obtained
from Mr. Dennis Ruddy at the above
address, or call (202) 382-7131.
Economic information may be obtained
from Ms. Ann Watkins, Economic
Analysis Branch (WH-586), at the above
address or call (202) 382-5387.
Environmental assessment information
may be obtained from Ms. Alexandra
Tarnay, Monitoring and Data Support
Division (WH-553), at the above
address or call (202) 382-7036.

SUPPLEMENTARY INFORMATION: On
August 26, 1985, EPA proposed effluent
limitations guidelines and new source
performance standards for the oil and
gas extraction point source category,
offshore subcategory, 50 FR 34592. The
proposal included BAT, BCT, and NSPS
regulations covering produced water,
drilling fluids, drill cuttings, produced
sand, deck drainage, well treatment
fluids and sanitary and domestic waste
discharges from offshore oil and gas
facilities. Since issuing the August 26,
1985 proposal, the Agency has received
comments and collected additional data
on numerous aspects of this rulemaking.

Today's notice relates to the
development of BAT and NSPS
regulations governing the discharge of
drilling fluids and drill cuttings. EPA is
announcing today the availability for
public comment of new technical,
economic and environmental
assessment information relating to the
regulation of those waste streams. This
notice presents a variation on the
originally proposed BAT and NSPS
limitations on the mercury and cadmium
content of discharged drilling fluids. It
also describes EPA's initial investigation
of an oil content limitation that could be
applied to drilling waste streams at the
BAT and NSPS levels of cpntrol.

The Agency has determined that it
will promulgate the final regulations for
the offshore subcategory in phases.
Discharge regulations for drilling fluids
and drill cuttings are scheduled for
promulgation first. Regulations
governing the other waste streams that
were included in the August 28, 1985
proposal will be addressed in separate
Federal Register notices. The Agency
intends, in the next several months, to
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issue an additional Federal Register
notice reproposing BCT effluent
limitations guidelines for drilling fluids
and drill cuttings.

Today’s notice is organized as
follows:

Summary of Part 1
Summary of Part 2
Part 1

I. Summary of Proposed Regulations
A. Drilling Fluids
B. Drill Cuttings
. New Technical Information Related to the
Proposed BAT/NSPS Regualtions
A. Drilling Fluid Toxicity Test
B. Discharge of Oil in Water-Based Drilling
Fluids
C. Analytical Method for Diesel Oil
Detection
D. Metals Limitations
IIl. Changes to Costing Data and
Assumptions for Estimates of Economic
Impacts
A. Toxicity Failure Rate for Water-Based
Drilling Fluids
B. Annual Rate of Development
C. Model Weli Characteristics
D. Transportation and Disposal
E. Use of Oil-Based and Water-Based
Drilling Fluids
F. Cost Differential Between Diesel and
Mineral OQils )
G. Pollutant Reduction Estimates
H. Failure Rate for “No Discharge of Free
Oil"” Limitation
1. Monitoring Costs
IV. Revised Industry Profile and Economic
Analyses '
A. Industry Profile
B. Economic Impacts
C. Cost-Effectiveness
V. Environmental Assessment Information
A. Mercury and Cadmium in Barite and
Ex}vironmental Consequences on Aquatic
Life
B. Analysis of Shallow Water Dispersion
Models

Part 2

L. Summary
1. Background
I11. Description of Technologies for
Controlling Oil Content of Drilling -
Wastes
1V. Applicability of Thermal and Solvent
Extraction Technologies for Treating
Drilling Wastes
A. Drill Cuttings
B. Drilling Fluids
V. Pollutant Reduction and Cost Estimates
A. Pollutant Reduction
B. Operating Costs
C. Drill Cuttings from Oil- and Water-
Based Drilling Fluids
D. Water-Based Drilling Fluids
E. Comparison of Onsite Treatment Costs
with Onshore Disposal Costs for Drilling
Wastes
VI. Performance Data
A. Field Sampling
B. Observations and Sampling Results
VIL Oil Content of Untreated Drilling Wastes
A. Drill Cuttings
B. Water-Based Drilling Fluids

VIII. Analytical Method.for Total Qil Content

IX. Request for Comments

Appendix A—Proposed Method 1651, Oil
Content and Diesel Oil in Drilling Muds

and Drill Cuttings by Retort Gravimetry
and GCFID

Summary of Part 1

Part 1 of today's notice announces the
availability of additional information
and presents discussion and preliminary
conclusions on new data concerning
BAT and NSPS controls on the drilling
fluids and drill cuttings waste streams. It
also discusses the potential applicability
of several computer models to analyze
the dispersion of drilling fluids and
produced water waste streams.

Part 1 begins, in Section I, with a
summary of the portions of the August
286, 1985 proposal that are pertinent to
material presented in today's notice.
The discussion that follows in Sections
11, II1, IV and V deals first with technical
issues, then with economic and cost
issues, and finally with environmental
assessment issues relating to BAT and
NSPS controls on drilling fluids and drill
cuttings.

Subpart A of Section III (“Drilling
Fluid Toxicity Test") discusses the
proposed analytical method for
determining the toxicity of drilling
fluids. The discussion summarizes major
industry comments on reliability and
variability of the proposed toxicity test
method and presents the Agency’s plans
for further evaluation of the test method.

In Subpart B of Section II (*“Discharge
of Oil in Water-Based Fluids”), the
Agency presents new information
relating to its proposal to prohibit the
discharge of detectable amounts of
diesel oil in drilling fluids and drill
cuttings. Industry commenters have
argued that the discharge of diesel oil
should not be prohibited because diesel
oil is the most effective agent for use in
freeing stuck drill pipe. The discussion
sumumarizes three studies of the relative
effectiveness of diesel oil and mineral
oil for freeing stuck pipe (the 1983-1984
API Survey, the 1986 Offshore Operators
Committee Survey and the 1986-1987
EPA/API Diesel Pill Monitoring
Program). It also presents and explains
the Agency's renewed determination, in
light of this new data, that the proposed
prohibition on the discharge of diesel oil
in detectable amounts continues to be
appropriate for the BAT and NSPS
levels of control. Subpart C of Section II
(*Analytical Method for Qil Detection”)
and Appendix A of this notice present a
proposed modification to the originally
proposed analytical method for the
detection of diesel oil in drilling fluids
and drill cuttings.

In Subpart D of Section II (“Metals
Limitations"), the Agency is presenting
two sets of mercury and cadmium
effluent limitations that may be’
applicable to discharged drilling fluids.
The Agency formulated a second set of
effluent limitations for mercury and
cadmium based upon information
submitted by commenters in response to
the set of effluent limitations presented
and discussed in the proposed
regulations.

Economic and costing issues are
presented in Sections 1II and IV of Part
1. The Agency has recosted compliance
with the proposed BAT and NSPS
regulations governing the discharge of
drilling fluids and drill cuttings based
upon new technical and cost
information. Section Il summarizes the
changes to the costing information and
assumptions. Section IV presents a
summary of the economic impact
analysis revised according to the new
information and assumptions.

Under the subpart of Section Il titled
“Toxicity Failure Rate for Drilling
Fluids,” the Agency presents new data
and preliminary conclusions concerning
industry’s expected rate of failure of the
proposed toxicity limitation (30,000 ppm
suspended particulate phase basis) by
drilling fluids that contain no added oil.
This discussion also includes the
Agency's revised estimate of the annual
industry cost of compliance with the
toxicity limitation for drilling fluids.

. The remaining subparts of Section I1l
present updated or refined information
that affects various factors used in
estimating annual compliance costs. The
affected factors are the estimate of

the number of wells to be drilled
offshore per year, model well
characteristics, transportation and
disposal on shore of drilling wastes that
do not comply with the proposed
limitations and standards, the frequency
of use of 0il based muds as opposed to
water based muds, the cost differential
between diesel cil and mineral oil,
pollutant reduction estimates, expected
failure rates for the static sheen test and
monitoring costs.

Utilizing the new information and
assumptions presented in Section III,
Section IV summarizes the revised
industry profile, economic impacts and
other economic information concerning
the proposed BAT and NSPS controls on
drilling fluids and drill cuttings. Section
IV also explains the Agency's
preliminary conclusion that despite
overall higher costs since proposal, the
revised estimates of cost are
economically achievable. -

Finally, Section V summarizes a

- literature search concerning mercury
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and cadmium in barite, a constituent of
drilling fluids, and the environmental
consequences of the discharge of drilling
fluids containing barite. Section V
concludes with the Agency's evaluation
of several computer models that have
potential application in the prediction of
dispersion of discharged drilling wastes
and produced water.

Summary of Part 2

Part 2 of today's notice presents new
information on the performance, costs
and applicability of certain thermal
technologies and solvent extraction
technologies for treating drilling fluids
and drill cuttings to reduce their oil
content. Based on this information, the
agency has begun to consider an oil
content limitation of up to 1% by weight,
whole sample basis, governing the
discharge of drill cuttings wastes at the
BAT and NSPS levels of control.

Sections I through III of Part 2
summarize the Agency’s preliminary
determinations regarding the
applicability of an oil content limitation
to drilling waste streams, discuss the
regulatory background giving rise to
EPA'’s investigation of this regulatory
option, and present an overview of the
thermal distillation, thermal oxidation
and solvent extraction treatment
technologies that are under review by
the Agency. ‘

Section IV of Part 2 describes these
technologies in greater detail. Section V
discusses in greater detail the potential
applicability of these technologies to
drill cuttings and drilling fluids,

" concluding that the technologies appear
suitable as the basis for regulation of
drill cuttings but not drilling fluids.
Section VI presents preliminary
estimates of pollutant reductions and
the costs associated with treatment of
drill cuttings and drilling fluids using
these technologies. Section VII presents
performance data for one variety of the
thermal distillation technology. Section
VIII estimates the quantities of drill
cuttings and water-based drilling fluids
that would not meet an oil content
limitation of 1% or less. Section IX
presents EPA’s preliminary conclusion
that the revised analytical method
presented in Appendix A is appropriate
for quantification of oil content of drill
cuttings and drilling fluids. Section X
requests comment on issues pertaining
to development of BAT and NSPS oil
content controls for drill cuttings.

The Agency is inviting comment only

on the information presented today and

regulatory approaches relevant to BAT
and NSPS effluent limitations for the
drilling fluids and drill cuttings waste
streams, and not on other aspects.of the
August 26, 1985 proposed rule.

The Agency intends, in the next
several months to issue an additional
Federal Register notice related to this
rulemaking for the drilling fluids and
drill cuttings waste streams. The topics
of the future notice are expected to
include: Reproposal of BCT effluent
limitations guidelines, results and
conclusions from the drilling fluids
toxicity test variability study
{mentioned in Section II of Part I of
today’s notice), and other data or
options that have not been addressed in
Federal Register notices prior to that
time.

Part1

I Summary of Proposed Regulations

On August 26, 1985, EPA proposed
regulations to control the discharge of
wastewater pollutants from the offshore
oil and gas extraction industry, a
subcategory of the oil and gas extraction
category (50 FR 34592) (the “1985
proposal”). the proposed regulations
included NSPS and effluent limitations
guidelines based upon BAT and BCT.
The proposed regulations also included
an amendment to the BPT definition of -
“no discharge of free oil.” The waste
streams covered by the proposed
regulations were produced water,
drilling fluids, drill cuttings, deck
drainage, well treatment fluids,
produced sand and sanitary and
domestic wastes.

The notice of proposed rulemaking
and the supporting rulemaking record
fully explain the proposal for all of the
waste streams. For tle purposes of this
part of today’s notice, a summary of the
proposed regulations regarding only
drilling fluids and drill cuttings is
contained below.

A. Drillin